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PREFACE

-BY THE AMERICAN EDITOR.

‘Tae CounenTARIES OF BLACKSTONE continue to be the text book
of the student and of the man of general reading, notwithstanding
the great alterations in the law since the time oipt%neir author. The
great principles of law which they unfold remain the same, and
are explained in so simple and clear a style, that, however much
the details of the law may be changed, they will always be read
with interest. It is no small commendation of Blackstone, that
many of the modern improvements adopted in England and in the
United States were suggested by him: and that [:ﬁe arrangement
which he used in treating the different subjects, has been followed
in a great degree by the Revisers of the Statutes of New.York.

This edition shows the late alterations of the law in England,
as furnished by the notes of Lee, Hovenden, and Ryland, in the last
London edition. Notes have also been added, briefly explaining
the difference between the law of England and of New-York.
Those not engaged in the practice of law find it difficult, while read--
ing the Commentaries, tp make.this distinction : this difficulty, it is.

, i8 now in some degree rémoved.: It was deemed incon-
sistent with the original object-ef the work to introduce any other
than brief notes. The ‘Ameritah fotes are therefore generally
short, leaving those who wish.an extanded knowledge of the sub-
ject, to the statutes and auglfiorilies; .. Biit-hs the English statutes or
authorities may not be"‘ddcéssible fo the general reader, the Eng-
lish notes are generally retained without any abbreviation. This is
done, because it is considered that the readers of Blackstone gene-
rally wish to know, not only what the law of England wag, but also

what it is.
New-York, April 8,1832.



PREFACE.

———

Tae following sheets contain the substance of a course of lectures on
the Laws of England, which were read by the author in the university of
Oxrorp. His original plan took its rise in the year 1753 ; and, notwith-
standing the novelty of such an attempt in this age and country, and the
prejudices usually conceived against any innovations in the established
mode of education, he had the satisfaction to find, and he acknowledges it
with a mixture of pride and gratitude, that his endeavours were encourag-
ed and patronised by those, both in the university and out of it, whose
good opinion and esteem he was principally desirous to obtain.

The deéath of Mr. VINER in 1756, and his ample benefaction to the uni-
versity, for promoting the study of the law, produced about two years after-
wards a regular and public establishment of what the author had privately
undertaken. The knowledge of our laws and constitution was adopted as
a liberal science by general academical authority ; competent endowments
were decreed for the support of a lecturer, and the perpetual encourage-
ment of students ; and the compiler of the ensuing Commentaries had the
honour to be elected the first Vinerian professor.

In this situation he was led, both by duty and inclination, to investigate
the elements of the law, and the grounds of our civil polity, with greater
assiduity and attention than many have thought it necessary todo. And
yet all, who of late years have attended the public administration of jus-
tice, must be sensible that a masterly acquaintance with the general spirit
of laws and principles of universal jurisprudence, combined with an accurate
knowledge of our own rojiiigipad eghstitdtions;their original, reason, and
history, hath given a bealty‘and edergxig' mghjrhodern judicial decisions,
with which our ancestors were. wholly. unagqyainted. If, in the pursuit of
these inquiries, the author hatly beep2djle tFréctify any errors which either
himself or others may have hﬁgqto’fbl’e'i(nbfﬁe«{ his pains will be sufficiently
answered : and if in some pdints e is at] ‘pistaken, the candid and judi-
cious reader will make dae<alfowahtss T0s the difficulties of a search so
new, 8o extensive, and so laborious.

Nov. 2, 1765.

POSTSCRIPT.

NotwitreTANDING the diffidence expressed in the foregoing Preface, no sconer was
the work completed, but many of its positions were vchemently attacked by zealots of all
(even opposite) denominations,, religious as well as civil; by some with a greater, by
others with a less degree of acrimony. To such of these animadverters as have fallen
within the author's notice, (for he doubts not but some have escaped it), he owes at least
this obligation : that they have occasioned him from time to time to revise his work, in
mrect to the particulars objected to; to retract or expunge from it what appeared to be
really crroneous; to amend or supply it when inaccurate or defective; to illustrate and
explain it when obscure. But, where he thought the objections ill-founded, he hath laft
and shall leave the book to defend itself: being fully of opinion, that, if his principles be
false angd his doctrines unwarrantable, no apology from himself can make them right; if
founded in trath and rectitude, no censure from others can make them wrong.



LIFE OF THE AUTHOR.

Sir WiLLiam Bracxsrone was born on the 10th of July, 1723, in
Cheapeide, in the parish of St. Michael le Querne, at the house of his fa-
ther, Mr. Charles Bluckstone, a silk-man, and citizen and bowyer of Lon-
don; who was the third son of Mr. John Blackstone, an eminent apothe-
cary in Newgate-street, descended from a family of that name in the west
of England, at or near Salisbury, and who died some months previous to
the birth of William, the author of these justly esteemed Commentaries.
His mother was Mary, eldest daughter of Lovelace Bigg, Esquire, of Chil-
ton Foliot, in Wiltshire ; she died before the learned commentator attained
his twelfth year.

Sir William had three brothers, Charles, John, and Henry. John died
an infant, Charles and Henry were educated at Winchester, under the
care of their uncle Dr. Bigg, who was warden of that society, and were
afterwards both fellows of New College, Oxford ; Charles became a fellow
of Winchester, and vicar of Wimering in Hampshire: Henry, afier having
practised physic some years, went into holy orders, and died in 1778, vicar
of Adderbury in Oxfordshire, a living in the gift of New College.

The being early in life deprived of both parents proved, in its conse-
quences, the reverse of misfortune to our author : to that circumstance pro-
bably he- was indebted for his future advancement, and that high literary
character and reputation in his profession, which he has left behind him ;
to that circumstance the public too is probably indebted for the benefit it
has received, and will receive, as long as the law of England remains, from
the labours of his pen. :-For,-hac bis fatheb]ived, it is most likely, that the
third son of a London tradésmas;-not &f great affinence, would have been
bred in the same line of life, and those parts, which have so much signal-
ized the poesessor of them, would huve been lost in a warehouse or behind
acoun‘er. . e o v.'.'-" .

But, even from his birth; the: ¢hié bath pf14s education and fortune was
kindly undertaken by his maternal ui¢le; Mr; Thomas Bigg, an eminent
surgeon in London, and afterwards, on the death of his elder brothers, own-
er of the Chilton estate, which is stll enjoyed by that family.

The affectionate, it may be said the parental, care this worthy man took
of all his nephews, particularly in giving them liberal educations, supplied
the great loss they had so early sustained, and compensated in a great de-
gree for their want of more ample fortunes. And it was always remem-
bered, and often mentioned by them all, with the sincerest gratitude.

In 1730, being about seven years old, William was put to school at the
Charter-House ; and in 1735 was, by the nomination of Sir Robert Wal-
pole, on the recommendation of Charles Wither, of Hall, in Hampshire,
Esquire, his cousin by the mother’s side, admitted upon the foundation
there.

In this excellent seminary he applied himself to every branch of youth-
ful education, with the same assiduity which accompanied his studies
through life. His talents and industry rendered him the favourite of bis
imasters, who encouraged and assisted him with the utmost attention; at
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the age of fifteen he was at the head of the school, and, although so young,
was thought well qualified to be removed to the University ; and he was
accordingly entereg a commoner at Pembroke College in Oxford, on the
30th of November, 1736, and was the next day matriculated.

At this time he was elected to one of the Charter-House exhibitions by
the Governors of that foundation, to commence from the Michaelmas pre-
ceding, but was permitted to continue a scholar there till after the 1ath of
December, being the-anniversary commewmoration of the founder, to give
him an opportunity of speaking the customary oration, which he had pre-
pared, and which did him much credit.

About this time also he obtained Mr. Benson’s gold prize medal of Mil-
ton, for verses on that poet.

Thus, before he quitted school, did his genius begin to appear, and re-
ceive public marks of approbation and reward. And so well pleased was
the Society of Pembroke College with their young pupil, that, in the Fe-
bruary following, they unanimously elected him'to one of Lady Holford's
exhibitions for Charter-House scholars in that house.

Here he prosecuted his studies with unremitting ardour; and although
the classics, and particularly the Greek and Roman poets, were his favour-
ites, they did not entirely engross his attention: logic, mathematics, and
the other sciences were not neglected ; from the first of these (studied ra-
tionally, abstracted from the jargon of the schools,) he laid the foundation
of that close method of reasoning he was so remarkable for : and from the
mathematics he not only reaped the benefit of using his mind to a close in-
vestigation of every subject that occurred to him, till he arrived at the de-
gree of demonstration the nature of it would admit; but he converted that
dry study, as it is usually thought, into an amusement, by pursuing the
branch of it which relates to architecture.

This science he was particularly fond of, and made himself so far master
of it, that, at the early age of .twenty,:he -eompiled a treatise, eatitled
Elements of Arehitecturp, §tt9'ml.ed Bor W ownyse only, and not for publi-
cation, but esteemed by thosg_judges, who have perused it,in no respect
anworthy his maturer Judgmem; aifd :bore qyercised pen.

Having determined on hisfiltare plan’ef1ifé, and made choice of the law
for his profession, he was épfered jh t}t¢ Middlg Temple on the 20th of No-
vember, 1741.  He now fonnd rtonecespary:t quit the more amusing pur-
suits of his youth, for the severer studies to which he had dedicated him-
self, and betook himself seriously to reading law.

How disagreeable a change this must have been to a young man of
brilliant parts, and a fine imagination, glowing with all the classical and

tical beauties he had stored his mind with, is easier conceived than ex-

: he alone, who felt, could describe his sensations on that occasion ;

which he did in a copy of verses, since published by Dodsley, in the 4th

volume of his Miscellanies, intituled, The Lawyer's Farewell to his Muse ;

in which the struggle of his mind is expressed so strongly, so naturally,

with such elegance of sense and language, and harmony of versification,

as must convince every reader, that his passion for the Muses was too

deeply rooted to be laid aside without much reluctance, and that, if he had

pursued that flowery path, he would not perhaps have proved inferior to
the best of our English poets.

Several little fugitive pieces, besides this, have at times been communi-
cated by him to his friends, and he has left (but not with a view of publi-

\
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cation) a small collection of juvenile pieces, both originals and translations,
whichdohimnod'ncredit,n’lucxibedwiththislinefmm Horace,
* Nec lusisse pudet, sed non incidere ludum.”

Some notes on Shakespeare, which, just before his death, he communi-
cated to Mr. Steevens, and which that gentleman inserted in his last edi-
tion of that author, shew how well he understood the meaning, as well as
the beauties of his favourite among the English poets.*

In November, 1743, he was elected into the Society of All-Souls Col-
lege; and, in the November following, he spoke the Anniversary Speech
in commemoration of Archbishop Chichele, the founder, and the other
benefactors to that house of learning, and was admitted actual fellow.

From this period he divided his time between the University and the
Temple, where he took chambers, in order to attend the courts. In the
former he pursued his academical studies, and on the 12th of June, 1745,
commenced Bachelor of Civil Law ; in the latter he applied himself closely
to his profession, both in the Hall and in his private studies, and, on the
28th of November, 1746, was called to the Bar.

The first year of a counsel's attendance on the Courts afford little mat-
ter worthy to be inserted in a narrative of this kind ; and Mr. Blackstone,
not possessing either a graceful delivery or a flow of elocution (both which
he much wanted) nor having any powerful friends or connexions to recom-
mend him, made his way very slowly, attracting little notice and still less
practice : he, however, availed himself of the leisure thus left him in stor-
ing his mind with that knowledge of the law, which he has since commu-
nicated to the world, and contracted an acquaintance with several of the
most eminent men in that profession, who saw, through the then interven-
ing cloud, that great genius, which afterwards broke forth with so much
splendour.

At Oxford, his active mind had more room to display itself, and, b::s
elected into the office of Bursar soon afier he had taken his degree,
finding the muniments of the College in a confused irregular state, he un-
dertook and completed a thorough search, and a new arrangement, from
whence that Society reaped great advantage. He found also, in the exe-
cution of this office, the method of keeping accounts, in use among the
older Colleges, though very exact, yet rather tedious and perplexed ; he,
therefore, drew up a dissertation on the subject, in which he entered mi-
nutely into thg theory, and elucidated every intricacy that might occur. A
copy of this tract is still preserved for the benefit of his successors in the
Bursarship.

But it was not merely the estates, muniments, and accounts of the Col-
lege, in which he was so usefully employed during his residence in that
Society. The Codrington Library had for many years remained an un-

* The verses, published in the name of J. had so long reccived without any pretensions :
Clitherow (the editor of Sir W. B.’s Reports,) and in making this acknowledgement, Mr.
in the Oxford Collection, on the death of the Clitherow also, in a note in his edition of Sir
Prince of Wales, in 1751, and which were W. B.’s Reports,expressed a hope that it might
Justly esteemed onc of the best compositions atone for his having so long permitted it to.
In that collection, were written by Mr. Black- have remained generally unknown, particular-
stone, who at that time exacted a promise of ly as, on those occasions, it was by no means
secrecy ; which promise Mr. Clitherow con- 1, or reckoned a discredit to a young
sidering himself absolved from by the death of man, to have his name prefixed to the produc~
the learned judge, felt a sensible satisfactionin tion of another person.
restoring to the right owner that applause he
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finished building. He hastened its completion, rectified several mistakes
in the architecture, and formed a new arrangement of the books under
their respective classes. )

The late Duke of Wharton, who had engaged himsel{by bond to defray
the expense of building the apartments between the Library and Common
Room, being obliged soon after to leave his country, and dying in very
distressed circumstances, the discharge of this obligation was long despair-
ed of. It happened, however, in a course of years, that his Grace’s execu-
tors were enabled to pay his debts, when, by the care and activity of Mr.
Blackstone, the building was completed, the College thereby enabled to
make its demand, and the whole benefaction recovered.

In May, 1749, as a small reward for his servites, and to give him further
opportunities of advancing the interests of the Callege, he was appointed
Steward of their Manors. And, in the same year, on the resignation of his
uncle, Seymour Richmond, Esq., he was elected Recorder of the boro
of Wallingford, in Berkshire, and received the King’s approbation on the
30th of May.

The 26th of April, 1750, he commenced Doctor of Civil Law, and there-
by became a member of the Convocation, which enabled him to extend his
views, beyond the narrow circle of his own society, to the general benefit
of the University at large. ‘

In this year he published An Essay on Collateral Consanguinity, relative
to the eclaim made by those who, by a pedigree, proved themselves of kin
to the founder of All-Souls College, of being elected, in preference to all
others, into that society.

Those claims became now so numerous, that the college, with reason,
complained of being frequently precluded from making choice of the most
ingenious and deserving candidates. -

In this treatise, being his first publication, he endeavoured to prove, that,
as the kindred to the founder, a popish ecclesiastic, could not but be colla:
teral, the length of time elapsed since his death must, according to the
rules both of the civil and canon law, have extinguished consanguinity ;
or that the whole race of mankind were equally the founder's kinsmen.

This work, although it did not answer the end proposed, or convince the
then Visitor, yet did the author great credit, and shewed he had read much,
and well digested what he had read. And, most probably, the arguments
contained in it had some weight with his Grace who succeeded to the sce
of Canterbury, and who, a few years afterwards, on applicasion to him as
Visitor of the College, formed a new regulation, which gave great satis-
faction, Umiting the number of founder’s kin, whereby the inconvenience
complained of wasin a great measure removed, without annihilating a
- claim founded on the express words of the college statutes. And it must
be observed, that, in forming this new regulation, his Grace made choice
of Mr. Justice Blackstone, as his common-law assessor, together with that
eminent civilian, Dr. Hay, well knowing how much he was master of the
subject then under consideration.

After having attended the Courts in Westminster-hall for seven years,
and finding the profits of his profession very inadequate to the expense, in
the summer of the year 1753, he determined to retire to his fellowship and
an academical life, still continuing the practice of his profession, as a pro-
vincial counsel. He had previously planned, what he now began to exe-
cute, his Lectures on the Laws of England ; a work which has so justly
signalized his name, and rewarded his labours.
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1h the ensuing Michaelmas Term he entered 6n his new province of
reading these lectures; which, even at their commencement, such were
the expectations formed from the, acknowledeed abilities of the lecturer.
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to publish it in March, 1758, under the title of Considerations on Copyhold-
ers. And the bill soon after, receiving the sanction of the Legislature,
passed into a law. . . .

Mr. Viner having by his will left not only the copyright of his JAbridg-
ment, but other property to a considerable amount, to the University of Ox-
ford, to found a professorship, fellowships, and scholarships of common law,
Dr. Blackstone was, on the 20th of October, 1768, unanimously elected
Vinerian Professor. In this situation he was (he informs us in his introduc-
tion to the Commentaries) led, both by duty and inclinatior, to investigate
the elements of law, and the grounds of our eivil polity, with greater assi-
duity and attention than many have thought it necessary to do; and, on
the 25th of the same month, read his first introductory lecture ; one of the
most elegant and admired compositions which any age or country ever
produced : this he published at the request of the Vice-Chancellor and
Beads of Houses, and afterwards prefixed to the first volume of his Com-
mentaries. :

His lectures had now gained such universal applause, that he was re-
quested by a noble personage, who superintended the education of our late
Sovereign, then Prince of Wales, to read them to his Royal Highness : but,
being at that time engaged to a numerous class of pupils i the Universi-
ty, he thought he could not, consistently with that engagement, comply
with this request, and therefore declined it. But he transmitted copies of
meny of them for the perusal of his Royal Highness ; who, far from being
offended at an excuse grounded on so honourable a motive, was pleased to
order a handsome gratuity to be presented to him.

Tt is more than probable that this early knowledge of the character and
abilities of the Professor laid the foundation in his late Majesty’s royal
breast of that good opinion and esteem, which afterwards prouioted him tor
the Bench; and, when he was no more, occasioned the extension of the
Royal bounty, in the earliest hours of her heavy loss, (unthought of and
unsoHcited,) to his widow and his numereus famly.

In the year 1759, he published two small pieces merely relative to the
University : the one intituled Reflections on the Opinions of Messrs. Pratt,
Morton, and Wilbraham, relating to Lord Litchfield's Disqualification, who
was then a candidate for the Chancellosship ; the other, a Case for the Opi-
nion of Counsel on the Right of the University to make new Statwes.

Having now established a reputation by his Lectures, which he justly
thought might entitle him to some particular notice at the Bar, in June,
1759, he bought chambers in the Temple, resigned the office of Assessor
of the Vice-Chancellor's Court, which he had held for about six years,
and, soon after, the Stewardship of All-Souls College : and, in Michael-
mas Term, 1759, resumed his attendance at Westminster ; still continuing .

.to pass some part of the year at Oxford, and to read his lectwes there, at
such times as did not interfere with the London Law Terms. The year
before this he declined the honour of the Coif, which he was piessed to ac-
gapt of by Lord Chief Justice Willes, and Mr. Justice (aflerwards Earl)
Bathurst. X

In November, 2759, he published a new edition of ‘the Great Charter
and Charter of the Forest; which added much to his former reputation,
not only asa great lawyer, but as an accurare antiquarian and an able his-
torian. It must also be added, that the external beauties in the printing
types, &c., reflected no small honour on him, as the principal reformer of
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the Clarendon Press, from whence no work had ever before issued equal,
in those particulars, to this. .

This publication drew him into a shert controversy with the late Dr.
Lyttelton, then Dean of Exeter, and afterwards Bishop of Carlisle.—The
Dean, to assist Mr. Blackstone in his publication, had favoured him with
the collation of a very curious ancient Roll, containing both the Great
Charter and that of the-Forest, of the 9th of Henry the 3d, which he and
many of his friends judged to be an origimal. The Editor of the Chartere,
however, thouiht otherwise, and excused himself (ina note in his In-
troduction) for having made no use of its various readings, “as the plan of
¢ his edition was confined to Charters which had passed the Great Seal,
Y or else to authentic entries and enrolments of record, under neither of
“ which claeses the Roll in question could be ranked.”

The Dean upon this, concerned for the credit of his Roll, presented to
the Antiquarian Society a vindication of its authenticity, dated June ths
8th, 1761 ; and Mr. Blackstone delivered in an answer to the same learned
body, dated May the 28th, 1762, alleging as an excuse for the troutle he
gave them, “ that he should think himself wanting in that respect which
“he owed to the Society and Dr. Lyttelton, if he did not eithor own and
¢ corrrect kie mistake, in the octavo edition then preparing for the press, or
“gubmit to the Society’s judgment the reasons at large, upon which his
“sguspicions were founded.” These reasons, we may suppose, were con-
vincing, for hers the dispute ended. *

Abeut the same time, he also published a small treatise on The Law of
Descents in Fee Simple.

A &seolution of Parliament having taken place, he was, in March, 1761,
retumed burgess for Hindan, in Wiltshire ; and, on the 6th of May follow-
ing, had a pateat of precedence granted him to rank as King’s Counsel,
having a few months before declined the office of Chief Justice of the Court
of Common Pleas, in Ireland. ,

Findimg himself not deceived in his expectations in respect to an increase
of business n his profession, he now determined to settle in life, and, on the

- &th of May, 1761, he married Sarah, the eldest surviving daughter of the
Iate James Clitherow, of Boston House, m the county of Middlesex, Es-
quire; with whom he passed near nineteen years, in the enjoyment of the

. purest domestic and conjugal felicity, (for which no man was better calcu-

iated,) and which, he used often to declare, was the happiest part of his

Kfo. By her he had nine children, the eldest and youngest of whom died

infants ; asven survived him, viz. Henry, Yames, William, Charles, Sarah,

Ma.l:ly, and Philippa ; the eldest was not much above the age of sixteen at

his death. :

His marmiage having vacated his fellowship at All-Souls, he was, on
the 28th of July, 1761, appointed by the Earl of Westmorland, at that
time Chancellor of Oxford, Principal of New Inn Hall. This was an

* It may be here mentioned, that, as’an An- on it, was one of thosc which al persons hav-

i ian, and a member of this Society, into ing the exercise of eeclesiastical juriadiction,

ich bo was admisted February the 5th, 1761, were obliged by the statute of the 1 Edw. V1.

hewrote “A Letter to the Honourable Daines ch. 2, to make use of. = This letter is printed in

- : ing an antique seal, with the 3rd volume of the Archmolofn ; but his dis-

! gomés ongaon its original, and the cussion of the merits of the Lyttelton Roll,

% two sueoessive Controversies which the dis- though containing much good antiquarian cri-
% pse of it afterwards occasioned.” ticism, has not yet been made public.

*This Seal, having the royal arms of England .
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agreeable residence during the lime his lectures required him to be int Ox-
ford, and was attended with this additional pleasing circumstance, that it
gave him rank as the head of a house in the University, and enabled him,
by that means, to continue to promote whatever occurred to him, that
might be useful and beneficial to that learned body. ) .

An attempt being made about this time to restrain the power given him,
as Profeasor, by the Vinerian statutes, to nominate a deputy to read the
solemn lectures, he published a state of the case, for the perusal of the
Members of Convocation, upn which it was dropped.

In the following year, 1762, he collected and republished several of his
pieces under the title of Law Tracts, in two volumes, octavo.
~ In 1763, on the establishment of the Queen’s family, he was appointed
Solicitor-General to her Majesty ; and was chosen about the same time a
Bencher in the Middle Femple.

Many imperfect and incorrect copies of his lectures having by this time
got abroad, and a pirated edition of them being either published, or prepar-
ing for publication in Ireland, he found it necessary to print a correct edition
himself; and accordingly, in November, 1765, the first volume appeared,
under the title of Commentaries on the Laws of England, and in the course
of the four succeeding years the other three volumes; which completed a
‘Work, that will transmit his name to posterity among the first class of En-
glish authors, and will be universally read and admired, as long as the
laws, the constitution, and the language of this country remain.

In the year 1766, he resigned the Vinerian Professorship, and the Prin-
cipality of New Inn Hall; finding he could not discharge the personal
duties of the former, consistently with his professional attendance in Lon-
don, or the delicacy of his feelings as an honest man.

Thus was he detached from Oxford, to the inexpressible loss of that
University, and the great regret of all those who wished well to the esta-
blishraent of the study of thelaw therein. 'When he first turned his views
towards the Vinerian Professorship, he had formed a design of settling in
Oxford for life: he had flattered himself, that, by annexing the office
of Professor to the Principality of one of the Halls (and perhaps con-
verting it into a college), and placing Mr. Viner’s fellows and scholars
under their Professor, a society might be established for students of the
common law, similar to that of Trinity-Hall in Cambridge, for civilians.

Mr. Viner's will very much favoured this plan. He leaves to the Uni-
versity “all his personal estate, books, &c., for the constituting, esta-
Y blighing, and endowing one or more Fellowship or Fellowshipe, and Scho-
“ larship or Scholarships, in any College or Hall in the said University, as
“to the Convocation shall be thought most proper for Students of the
¢ Common Law.” But, notwithstanding this plain direction to establish
them'in some College or Hall, the clause from the Delegates which ratified
this designation, had the fate to be rejected by a negative in convocation.

By this unexpected, and, as was assumed by his friends, unmerited re-
jection, Mr: Blackstone’s prospects in Oxford had no longer the same al-

urement to make him think of a lasting settlement there. His views of

an established society for the study of the common law were at an end,
and no room left him for exerting, in this instance, that ardour for imprave-
ment which constituted a distinguishing part of his character.

In the new Parliament, chosen in 1768, he was returned burgess for
Westbury in Wiltshire, '
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In the course of this Parliament, the question, “ whether a member expel-
“led was or was not eligible in the same Parliament,” was frequently agi-
tated in the House with much warmth, and what fell from him in a debate
being deemed by some persons contradictory to what he had advanced on
the same subject in his Commentaries, he was attacked with much asperi-
ty in a pamphlet supposed to be written by a baronet, a member of that
House*. To this charge he gave an early reply in printt.

In the same year, Dr. Priestly animadverted on some positions in the
same work, relative to offences against the doctrine of the Established
Church, to which he published an answer.

The Compiler of this memoir, desirous of aveiding all controversy, con-
tents himself with the bare mentioning these two publications, without
giving any opinion’ concerning their respective merits. As the works of
the author whose life he is writing, it is his duty not to omit the mention
- of them : but how far the charges of his antagonists were founded in rea-
son, and supported by argument ; or whether he by his anawers sufficient-
ly exculpated himself from those charges, must be left to the determination
of those who have been, or may become readers of them. The Compiler's
only intent is to write a faithful narrative, not a professed panegyriew—

Mr. Blackstone’s reputation as a great and able lawyer was now so
thoroughly established, that, had he been possessed of a constitution equal
to the fatigues attending the most extensive business of the profession, he
might probably have obtained its most lucrative emoluments and highest
offices. The offer of the Solicitor<Generalship, on the resignation of Mr.
Dunning in January, 1779, opened the most flatt<ring prospects to hia
view. t the attendance on its complicated duties at the Bar, and in the
House of Commons, induced him to refuse it.

But though he declined this path, which so certainly, with abilities like
Mr. Blackstone’s, leads to the highest dignities in the law, yet he readily
accepted the office of Judge of the Common Pleas, when offered to him on
the resignation of Mr. Justice Clive, and kissed his Majesty’s hand on that
appointment, February 9th, 1770 ; and was called to the degree of a Ser-
jeant at Law on the 12th of the same month, being the last day of Hilary
Term, 10 Geo. 3, and chose for a motto on the rings distributed on that
occesion, * Secundis debiisq. rectus.”” Previous, however, to the passing his
patent, Mr. Justice Yates expressed an earnest wish to retire from the
King’s Bench into the Court of Common Pleas. To this wish Sir W.
Blackstone, from motives of personal esteem, consented ; and, on the 16th
February, kissed his Majesty’s hand on being appointed a Judge of the
Court of King's Bench, and al=o received the honour of knighthood ; and
was on the evening of the same day sworn into office before the Lords
Comnmissioners Smythe and Aston, at the house of the former, in Blooms-
bury Square. But, upon the death of Mr. Justice Yates, which happen-
ed on the 7th of June following, Sir William was appointed to his original
seat in the Court of Common Pleas, and on Friday the 22nd kissed his
Majesty's hand on the appointment. On the 25th he executed a resigna-
tion of his office of Judge of the King’s Bench ; his patent was sealed, and
he was sworn in before the Lords Commissioners Smythe, Bathurst, and

* Sir William Meredith. Junius several letters addressed to the learned
t A Letter to the Author of The tion Commentator. Sce Junius, Vol. i. Letter 25,
Stated: by another Member of Parliament. &c.
Small 8vo, 1. 1769. This pamphlet drew from
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Aston, at the house of the former. He was succeeded in the King’s Bench
by Sir W. H. Ashhurst. . i
lmOn his promotion to the Bench he resigned the Recordership of Wal-
ingford. ’

As it has been before remarked, that this is not intended as a panegyric,
but purely as a faithful, though unadomed, narrative, nothing is here said
of his conduct as a Judge. The lawyer will, nodoubt, duly appreciate his
worth in that character whenever he has occasion to consult his Reports,
the second volume of which is composed entirely of cases determined whilst
he sat on the Bench. ‘

He seemed now arrived at the point he always wished for, and might
justly be said to enjoy ofium cum dignitate. Freed from the attendance at
the Bar, and what he had still a greater aversion to, in the Senate,  where,”
to use his own expression,  amid the rage of contending parties, a man of
- * moderation must expect to meet with no quarter from any side,” al-
though he diligently and conscientiously attended the duties of the high
-office he was placed in, yet the leisure afforded by the legal vacations he
dedicated to the private duties of this life, which, as the father of a nume-
rous family, he found himself called upon to exercise; or to literary retire-
ment, and the society of his friends, at his villa called Priory Place, in
‘Wallingford, which he purchased soon after his mamiage, though he had
for some years before occasionally resided at it.

His connection with this town, both from his office of Recorder, and his
more or less frequent residence there from about the year 1750, led him to
formand promote eve:;* plan which could contribute to its benefit or improve-
ment. To his activity it stands indebted for two new turnpike ronds
through the town, the one opening a communication, by means of a new
btidge over the Thames at Shillingford, between Oxford and Reading, the
other to Wantage, through the vale of Berkshire*. What substantial
advantage the town of Wallingford derived from hence will be best evi-
denced from the gradual increase of its malt trade between the years 1749
and 1779, extracted from the entries of the Excise-Office during that period,
as contained in the note belowt.

To his architectural talents, his liberal disposition, his judicious zeal, and
his numerous friends, Wallingford likewise owes the rebuilding that hand-
some fabric, St. Peter’s church.

These were his employments in retirement. In London his active mind
was never idle, and when not occupied in the duties of his station, he was
ever engaged in some scheme of public utility. The last of this kind in
which he was concerned, was the act of Parliament for providing detach-
ed houses of hard labour for convicts, as a substitute for transportation.

Whether the plan did, or did not succeed to the extent of his wishes and
expectations, it is yet an indisputable proof of the goodness of his heart,
his humanity, and his desire of effecting reformation, by means more bene-

* He was ever a great promoter of the im- t An average account of the number of net
provement of public roads. The new western  bushels of malt made in Wallingford, from
road from Oxford over Botely Causeway was Midsummer 1749 to Midsummer 1779, inclu-

l'lec\ed.:mdthe lan of it chiefly conducted sive:

im. He was the more carnest in' this de- Average of 5 y;:l ending Mid. 1754 49,172
. . . . ofdo.. ., .

sign, not merely as a work of general utility Do. 1759 58,676
and ornament, but as a solid improvement to Do. . . ofdo.. ., . . 1764 97,370
the estate of a nobleman, in settling whose af- Do. . . ofdo.. . . . 1769 101,086
fairs he had been most laboriously and benefi- Do. . . ofdo.. . . . 1774 113,135

Deo. . ofdo. . -, . . 1779 107,254

cially employed.
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ficial to the criminal and the community, than severity of punishment. All
human schemes, like all mechanical inventions, generally in practice fall
short of the theory ; and although this may have failed, yet who can read
the following quotation from one of his charges to a country grand jury rela-
tive to that act, without applauding the intention, and reverencing the pub-
lic virtue of those who plarned it : —

“ In these houses,” says he, “ the convicts are to be separately confined
“ during the intervals of their labour, debarred from all incentives to de-
“ bauchery—instructed in religion and morality—and forced to work for
* the benefit of the public. Imagination cannot figure to itself a species of
¢ punishment in which terror, benevolence, and reformation are more hap-
“ pily blended together. 'What can be more dreadful to the riotous, the
“ libertine, the voluptuous, the idle delinquent, than solitude, confinement,
“ sobriety, and constant labour ? Yet, what can be more truly beneficial ?
* Solitude will awaken reflection ; confinement will banish temptation ; so-
“ briety will restore vigour ; and labour will beget a habit of honest indus-
“try: while the aid of a religious instructor may implant new principles
“in his heart ; and, when the date of his punishment is expired, will con-
“ duce to both his temporal and eternal welfare. Such a prospect as thig
“ ig surely well werth the trouble of an experiment.”

It t not to be omitted, that the last augmentation of the Judges’
salaries, calculated to make up the deficiencies occasioned by the heavy
taxes they are subject to, and thereby render them more independent, was
obtained in a great measure by his industry and attention.

In this useful and agreeable manner he passed the last ten years of his
life, bat not without many interruptions by illnese. His constitution, hurt
by the studious midnight labours of his younger days, and an unhappy
aversion he always had to exercise, grew daily worse : not only the gout,
with which he was frequently, though not very severely, visited from the
year 1759, but a nervous disorder also, that frequently brought on a giddi-
neas or vertigo, added to a corpulency of body, rendered him still more un-
active than be used to be, and contributed to the breaking up of his consti-
tution at an early period of life.

Aboat Christmas, 1779, he was seized with a violent shortness of breath,
which the Faculty apprehended was occasioned by a dropsical habit, and
water on the chest. By the application of proper remedies, that effect of
his disorder was soon removed, but the cause was not eradicated ; for, on
his coming up to town to attend Hilary Term, he was seized with a fresh
attack, ehiefly in his head, which brought on a drowsiness and stupor, and
bafled all the art of medicine ; the disorder increasing so rapidly, that he.
beeame at last for some days almost totally insensible, and expired on the
14th of February, 1780, in the 57th year of his age. To the public his
loss was great ; to his family and friends irreparable.

A few weeks before he died, he was applied to by the trustees for exe-
cuting the will of the late Sir George Downing, Baronet, who had be-

queathed a large estate for the endowing a new College in Cambridge, to
ive his assistance in forming a proper plan for this society, and framing a
ﬂdy of statutes for its regulation.

This was a tagk to which his abilities were peculiarly adapted ; and it
may be difficult to determine whether the application reflected more honour
on the trustees or onhim. He had mentioned to some of his most inti-
mate friends his undertaking this business with great pleasure, and seem-
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ed to promise himself much eatisfaction in the amusement it would afford
him : but alas! his disorder was then coming on with such hasty strides,
that, before any thing could be done in it, death put an end to this, and all
his labours, and left the University of Cambridge, as well as that of Oxford,
to lament the loss of Mr. Justice Blackstone. ,

He was buried by his own direction in a vault he had built for his family
in his parish church of St. Peter's in Wallingford. His neighbour and
friend Dr. Barrington, Bishop of Llandaff, at his own particular request,
performed the funeral service, as a public testimony of his personal regaid,
and highest esteem.

Having now given a faithful, and it is hoped not too prolix, detail of the
life of this great man, from his cradle to his grave, it will be expected that
it should be followed by the outlines, at least, of his character. To do
justice to the merit of such a character, without incurring the imputation
of flattery, is as difficult as to touch on its imperfections (and such the most
perfect human characters have), with truth and delicacy.

In his public line of life he approved himself an able, upright, impartial
Judge ; perfectly acquainted with the laws of his country, and making
them the invariable rule of his conduct. As a Senator, he was averse to

party violence, and moderate in his sentiments. Not only in Parliament, .

but at all times, and on all occasions, he was a firm supporter of the true
principles of our happy Constitution, in Church and State ; on the real
wmerits of which few men were s0 well qualified to decide. He was ever
an active and judicious promoter of whatever he thought useful or advanta-
geous to the public in general, or to any particular society or neighbour-
hood he was connected with ; and having not only a sound judgment, but
the clearest ideas, and the most analytical head that any man, perhaps,
was ever blessed with, these qualifications, joined to an unremitting perse-
verance in pursuing whatever he thought right, enabled him to carry ma-
ny beneficial plans into execution, which probably would have failed, if
they had been attempted by other men.

e was a believer in the great truths of Christianity, from a thorough
investigation of its evidence ; attached to the Church of England from
conviction of its excellence, his principles were those of ilts genuine mem-
bers, enlarged and tolerant. His religion was pure and unaffected, and
his attandance on its public duties regular, and those duties always per-
formed with seriousness and devotion.

His professional abilities need not be dwelt upon. They will be univer-
sally acknowledged and admired, as long as his works shall be read, or, in
other words, as long as the municipal laws of this country shall remain an
object of study and practice. And though his works wiil only hold forth
‘to future generations bis knowledge of the law, and his talents as a
writer, there was hardly any branch of literature he was unacquainted
with. He ever employed much time in reading ; and whatever he had
read, and digested, he never forgot. -

He was an excellent manager of his time, and though so much of it was
spent in an application to books, and the employment of his pen, yet this
was done without the parade or ostentation of being a hard student. It
was observed of him, during his residence at college, that his studies never
appeared to break in upon the common business of life, or the innocent
amusements of society ; for the latter of which few men were better cal-

culated, being possessed of the happy faculty of making his own com-



LIFR OF THE AUTHOR. xvid

pany agreeable and instructive, whilst he enjoyed without reserve the sq-
ciety of othera.

Melancthon himself could not have been more rigid in obseerving the
hour and minute of an appointment ; during the years in which he read
his lectures at Oxford, it could not be remembered, that he had ever kept
his audience waiting for him, even for a few minutes. As he valued his
own time, he was extremely careful not to be instrumental in squander-
ing or trifling away that of others, who, hé hoped, might have as much
regard for theirs, as he had for his. Indeed, punctuality was in his opi-
niom 80 much a virtue, that he could not bring himself to think perfectly
well of any who were notoriously defective in it.

The virtues of his private character, less conspicuous in their nature,
and consequently less generally known, endeared him to those he was
more intimately connected with, and who saw him in the more retired
scenes of life. He was, notwithstanding his contracted brow (owing in a
great measure to his being very near-sighted,) a cheerful, agreeable, and
facetious companion. He was a faithful friend ; an affectionate husband
and parent ; and a charitable benefactor to the poor ; possessed of genero-
sity, withaut affectation, bounded by prudence and ceconomy. 'The con-
stant accurate knowledge he had of his income and expenses (the conse-
quence of uncommon regularity in his accounts) enabled him to avoid the
opposite extremes of meanness and profusion.
eing himself stnct in the exercise of every public and private duty, he
expected the same attention to both in others ; and, when disappointed in
his expectation, was apt to animadvert with some degree of severity, on
those who, in his estimate of duty, seemed to deserveit. This rigid sense
of obligation, added to a certain irntability of temper, derived from nature,
and increased in his latter years by a strong nervous affection, together
with his countenance and figure, conveyed an idea of sternness, which oc-
casioned the heavy, but unmented, imputation, among those who did not
know him, of ill-nature ; but he had a heart as benevolent and as feeling
as man ever possessed.®

A natural reserve and diffidence, which accompanied him from his ear-
liest youth, and which he could never shake off, appeared to a casual ob-
server, though it was only appearance, like pride; especially after he be-
came a Judge, when he thought it his duty to keep strictly up to forms,
(which, as he was wont to observe, are now too much laid aside,) and not
to lessen the respect due to the dignity and gravity of his office, by any out.
ward levity of behaviour.

In short, it may be said of him, as the noble historiant said of Mr. Sel-
den : *If he had some infirmities with other men, they were weighed down
with wonderful and prodigious abilities and excellences in the other scale.”

His Reports, in two volumes, reach down to the end of Michaelmas
Term, 1779, the last in which he regularly attended his Court ; his iliness

* The author of The Biographical History of new made Cirilian * DocTor.” This familiar
8ir Wm. Blackstone relates the following an- manner of accosting him (as he was pleased to
ecdote of the learned Commentator: “1 was term it) put him in such a and had
perfectly well acquainted with a certain book- such an instantaneous and violent effect, and
seller, who told me, that upon hearing Mr. operated on him to so alarming a that
Black had d of Civil tﬁ poor bookseller thought he should have
Law, the next time ke did him the honourof 8 been obliged to send for a doctor from St.
visit, he (the bookseller) in the of con- Luke’s.
m-;ﬁon,indwtofpunxespea.mlledthe t The Earl of Clarendon.

ou. L ) 3 .
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confining him at home the greatest part of Hilary Term, 1780. And as
there is no doubt of their being genuine, neither can there be any of his
intention that they should be published ; for, by a clause in his will he
directs, “That his Manuscript Reports of Cases determined in Westmin-
s gter Hall, taken by himself, and contained in several large Note-books,
¢ be published after his decease.—And that the produce thereof be carried
% to, and considered as part of, his personal estate.”

The reader must not expect in the first book a regular series of reports
of the determinations of a.ng one Court, or without breaks and interrup-
tions in respect to time. 'They seem to be only such,-as he had selevted
out of many from his rough notes, either as being of a more interesting
nature, or containing some essential point of law or practice, or perhaps,
such only (particularly for the first few years) as he had taken the most
accurate notes of. Far the greatest part of those contained in the first
book, are of the €ourt of King’s Bench, but there are some of the Courts
of Chancery, Exchequer, and Exchequer Chamber on appeal.

They begin with Michaelmas Term, 1746, in which he was called to
the Bar; and there are some of every Term, except two, to Michaelmas,
1750, from whence there is an interval to Michaelmas, 1756, without one.
The reason of this, most probably, is, that during that period he resided
chiefly at Oxford, and had much of his time taken up in composing his
Lectures, which he began to read in 1753, and in preparing for which he
had been for some years before principally employed. This accounts for
his want of leisure to revise such rough notes as he might have taken
during that period, and to fit them for publication, while they were fresh
in his memory. In the three following years he attended the Bar only in
Michaelmas and Hila.r{‘Terms, on account of his Lectures ; consequently
there are,among his Reports, none of the Easter and Trinity Terms of
those years; but from thence they continue in a regular series, except one
Term, when he was indisposed, and the two Terms immediately preceding
his being promoted to the Bench, when he attended the Court of Exche-
quer only. Which circumstances sufficiently evince that those Reports
were all (except one) taken by himself. That one is of the arguments of
Sir Thomas Clarke, Master of the Rolls ; Lord Mansfield, Chief Justice of
the King’s Bench ; and the Lord Keeper Henley; delivered in the Court
of Chancery, in Hilary Term, 1759, on determining the interesting cause
of Burgess v. Wheate, and which, as appears by a remark subjoined to it,
was communicated to him by that great and able lawyer, Mr. Fazakerly ;
but was all transcribed in his own hand.

Mr. Malone, in an Advertisement to a Supplement to his edition of
Shakespeare, says, “ Sir W. Blackstone is one of the most eminent literary
characters that the present ag: has produced ;" and, in the preface to a
Fragment on Government, we find the following :—* He it is, in short, who
first of all institutional writers, has taught junsprudence to speak the lan-
guage of the scholar and the gentleman ; put a polish upon that rugged
science ; cleansed her from the dust and cobwebs of the office ; and if he
has not enriched her with that precision that is drawn only from the ster-
ling treasury of the sciences, has decked her out, however, to advantage
from the toilette of classical erudition, enlivened her with metaphors and
allusions, and sent her abroad in some measure to instruct, and in still
greater to entertain, the most miscellaneous, and even the most fastidious
societies.
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, and con-
wed, re-

8. In order to give a more specific relief

than can sometimes be had, through
the generality of both the unwritten
and written law, in matters of private
right, it is the office of equity to inter-
pose

SECTION IV.

Or TR COUNTRIES SUBJECT TO THE
Laws or ENaLAND .
1. The laws of England are not receiv-
ed in their full extent in any other ter-
ritories besides the kingdom of Eng-
land, and the dominion of Wales;
which have, in most respects, an en-
tire communion of laws
2. Scotlund, notwithstanding the union,
rel itsown municipal laws ; though
subject to regulation by the British par-
liament
3. Berwick is governed by its own local
s, derived from the Scota law,
g:ﬁund by all acts of parliament
4. Ireland is a distinct subordinate king-
slom, governed by the common law of
England ; but not bound by moderm
acts of the British parliament, unless
particularly named
5. (The G\inde of le:, )them:!lormm isles
a8 Guernsey, &c.), our planta-
tions lbroug are governed by their
own laws; but are bound by acts of
the British parliament, if specially
named therein It

6. The territory of England is divided,
mlnnnmb' iasticelly, into provinoes, dioe

76-79

[}

93 t0 113

04-109
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oeses, archdeaconries, rural deanries, sometimes, into rapes, lathes, or trith-
and parishes 3 110-113  ings; next into hundreds, or wapen-
7. The civil division is, first, into coun- es ; and lastly, into towns, vills, or
ties, of which some are palatine ; then, tithings 113
BOOK 1.—OF THE RIGHTS OF PERSONS.
CHAPTER L CHAPTER II.
- P

Or TR ABsoLUTE RiGHTS OF INDIVI- Or THE PARLIANENT 14810 :g
DUALS 122t0 144 1. The relations of Rr:mu are, 1. Pub.

1 'nnomch of the laws of England- lic. II. Private. public relations
are, L Rights. II. Wrongs 122  are those of magistrates and people.
Rights are, the rights of persons, or Magistrates are supreme, or subordi-
the rights of things 122  nate. And of supreme magistrates,

3. The ngirs of persons are such as con- in England, the Parliament 18 the su-
eern, and are d to, the p eme ive 146
of men: and, when the to whom zkiuﬁamenu, in some shape, are of as
they.nedneisregudesmmmﬂ- highmu"%t;'ityu the Saxon govern-
ed (simply) rights ; but, when we con- ment in island ; and have subsist-
sider the person from whom are ed, in their present form, at least five
due, they are then i du- bundred ﬁean 147
ties 5 123 3. The parliament is assembled by the

4. Persons are either natural, that is, king’s writs, and its sitting must not
such as they are formed by nature ; or be intermitted above three years 180
artificial, that is, created by human po- 4. Its constituent parts are the king’s
lﬂ;q bodies politic or corporations 123  majesty, the lords spiritual and tempo-

5 rights of natural are, I. ral, and the commons re| by
Abeolute, or such as to indivi- their members : each of which parts
duals. II. Relative, or asre, has a negative, or necessary, voice in
members of seciety 123  making laws 153-160

6. The absolute rights of individuals, re- 5. With regard to the general law of
garded by the municipal laws (which parliament ;—its power is abeolute :
Emnﬂmﬁmwduﬁeadtheah» each house is the judge of its own pri-

kind), what is called po- vileges : and all the members of either
litical or civil I 123 house are entitled to the privilege of

1. Polmc:lf or civil libenyfi: the l ope 0“: nofP , a(.::;l their domesti 167
liberty of mankind, so far restrained eir lands goods 1
by human laws as is necessary for the 6. Theé)eculiuprivileeaofthe lords

of society 125  (besides their judicial capacity) are to

8 abeolute rights, or civil liberl:i’: hunt in the king’s forests ; to be attend-
of ’ a8 dec] ed by the sages of the law; to make
in nt, are princi three : proxies ; to enter ; and to re-
the ri security, of per- gulate the election of the sixteen peers
sonal liberty, and of private property 120  of North-Britain 167

9. The right of security con- 7. The peculiar privileges of the com-
sists in theh}:ﬁl en| ent of life, mons are to frame taxes for the subject ;
limb, body, s tation 120  and to determine the merits of their

10. The r:sn of personal liberty con- own elections, with regard to the qua-
sists in the free power of loco-motion, lifications of the electors and elected,
without illegal restraint or bani t 183  and the pi at elections them-

11. The right of private property ocon- selves X . 16e-180
sists in every man’s free use and dis- 8. Bills are usually twice read in each
posal of his own lawful acquisitions, house, committed, ::ﬁmlsed,mdthen
without injury or illegal diminution 138  read a third time ; and when they have

12. Besides these three primary rights, obtained the concurrence of both
there are others which are d h , and received the royal assent,
and subordinate ; viz. (to preserve the they become acts of Parliament 182-185
former from unlawful attacks) L. 9. The houses may adjourn themselves ;
constitutionand of Parliaments but the king only can prorogue the Par-

II. The limitation of the king’s prero- liament . 185-187
gative :—and (to vindicate them when 10. Parliaments are dissolved, I. At the
sctually vi ‘) 11I. The king's will. II. By the demise of the
administration of public justice: IV. crown ; that is, within six months af-
The right of geuuonmg :.dma of ter. lﬁf;‘B&Qlength :ff .u.'me, or hav.
gricvances: V. The baving ing sat space 6D years
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CHAPTER I

P
190 10 215

Or trE KiNg, AND HIs TITLE
1. The supreme executive power of
i m is lodged in a single person:

the king or queen

2. This royal person may be considered
with regard to, I. His title. II. His
royal family. III. His councils. IV.
Hhs duties. V. His prerogative. VI.
His revenue

3. With re, to his title ; the crown
of Ei by the positive constitu-
tion of the ki m, hath ever been
descendible, 8o continues

4. The crown is descendible in a course
peculiar to itself

5. This course of descent is subject to
limitation by Parliament

6. Notwithstanding such limitations, the
crown retains its descendible quality,
and becomes hereditary in the prince
to whom it is limited

7. King Egbert, king Canute, and king
William L., have been successively
constituted the common stocks, or an-
cestors, of this descent

8. At the revolution, the convention of
estates, or representative body of the
nation, doclared, that the mi duct
of king James II. amounted to an ab-
dication of the government, and that
the throne was therety vacant

9. In consequence of this vacancy, and
from a regard to the antient line, the
conventi pointed the next protes-
tant heirs of the blood-royal of king
Charles I. to fill the vacant throne, in
the old order of succession; with a
temporary e: tion, or
the person of king William [IL.

10. On the impending failure of the pro-
testant line of king Charles L., (where-
by the throne might againim
coroe vacant), the Parliament extend-
ed the settlement of the crown to the
protestant line of king James I. viz.
to the {rmcess Sophia of Hanover,
and the heirs of her body, being pro-

testants : and she is now the common

stock, from whomthe heirs of the crown

must descend

CHAPTER IV.

190

190

180

193

1956

196

198

213

to
214

ve be- ’

215

Or THE KiNG's RovyaL FamiLy 218to 224

1. The king’s royal family consists, first,
of the queen : who is either regnant,
consort, or dowager

2. The queen consort is a public person ;
and hath many personal prerogatives
and distinct revenues

3. The prince gnd princess of Wales,
and thc;frincess-roya], are peculiarly

4re mbyt!\ehw{m lood-royal

. The other princes of the blood-
are only entitled to precedence

CHAPTER V.

Or THE CoUNCI&S BELONGING TO THE
27w

Kine

218

218

223
224

.

.

1. The king’s councils are, I. The Par-
liament. II. The at council of
ers. III. The judges, for matters

gfelaw. IV. The privy council ~ 227-330

2. In privy counsellors may be oonsi-
dered v{ Their creation. II. Their
*uﬁuémuon.. IIL. Their duties. V.

eir powers. V. Their privileges.
po P ges.

VI. Their dissolution
CHAPTER VL

Or TrE KiNg’s DUTIES 3
1. The king’s duties are to govern his
ple according to law, to execute
judgment in mercy, and to maintain
the established religion .

2. These are his part of the original con-
tract between himself and the people ;
founded in the nature of society, am{
expressed in his oath at the corona-
tion

CHAPTER VIL

or l;l‘ﬂl KiINg’s P!::nomr;l" b
1. Prerogative is that special power
-enf‘xuntelnee, which the E:n hath

above other persons, and out of the or-

dinary course of law, in right of h21;7

regal dignity

2. Such Jpremguﬁves are either direct,
orincidental. The incidental, arising
out of other matters, are considered as
téhi:g'aﬁn: we now treat only of the

ct

3. The direct prerogatives regard, I.
The king’s dlxm ity, or royal charac-
ter: 1I. His authonty, or regal power:
111. His revenue, or royal income

4. The king’s dignity consists in the le-

attributes of, 1. Personal sove-

reignty. II. Absolute perfection. III
Political perpetuity

5. In the king’s authority, or regal pow-
er, consists the executive part of go-
vernment

6. In foreign concerns ; the king, as the
representative of the nation, has the
right or prerogative, 1. Of sendingand
receiving embassadors. II. Of mak-
ing treaties. IIL. Of proclaiming war
or peace. 1V. Of issuing re
V. Of granting safe-conducts

7. In domestic affairs ; the king is, first,
a constituent part of the supreme le-
gislative power ; hath a ncgative upon
all new laws; is bound no
statute, unless specially named there-

in
8. He is also idered as the g 1
of the kingdom, and may raise fleets
and armies, build forts, appoint ha-
vens, erect beacons, prohibit the ex-
portation of arms and ammunition, an
confine his subjects within the realm,
or recall them from foreign parts
9. The l;l:]g is also the fountain of jus-
tice, eral conservator of the
ace ; and therefore may ercct oourts
whercin he hath a legal ubiquity),
prosecute offend crimes,

ers,
and issue ions

233 to 235

233

mi

237 to 278

253-261

261

262-266
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10. He is likewise the fountain of ho-

nour, of office, and of privilege
11. He is also the arbiter of domestic
commerce (not of foreign, which is re-
by the law of merchants) ; and
18 :’bheenfon elt\l:.iet.led me er:ctio:h of
ic marts, the re ion of weights
l::d measures, and the coipage or le-
125 Thn Ling i Jestly, the
is, ; supreme
o o et o ik o
venes, ates, ves
nominates bishops, and receives sp:
peals in all ecclesiastical causes

CHAPTER VIIL

Or TrE KiNo’s RevENUR

1. The king's revenue is either ordinary
or e: h . And the ordinary is,
1. Ecclesi II. Temporal

2. Theking’s ecclesiastical revenue con-
sists in, 1. The custody of the tem,
ralities of vacant biabogrich L.
rodies and pensi 11
tenths of benefices

3. The king’s ordinary temporal reve-
pue consists in, I. The demesne lands
of the crown. II. The hereditary ex-

cise ; being of the consideration
for the purc of his feodal profits,
and the ives of purveyance

and pre-emption. I1I. Anannualsum

issuing from the duty on wine licen-

ces; being the residue of the same
i . 1V. His forests. V.
His courts of justice. V1. Royal fish
VII. Wrecks, and things I{:uam,’ flot-
. wralmmes.

. . X. Waifs. XI.
Estrays. XII. Forfeitures for offen-
ces, and deodands. XIII. Escheats
of lands. XIV. The custody of idiots
and lunatics .

4. The king’s extraordinary revenue
consists in aids, subsidies, and sup-
plies, ted to him by the commons
n ament

5. Heretofore these were usually raised
by grants of the (nominal) tenth or fif-
teenthh, of g:ye movesbles ‘xln every
towns! ; or scutages, ydnges
and \al].&glu; which wg:: succeeded
by sibeidies assessed upon indivi-
duals, with respect to their lands and

6. sA new system of taxation took place
about the time of the revolution; our
modern taxes are therefore, 1. Annual.
1I. Perpetual

7. The annual taxes ave, I. The land tax,
or the antient subsidy raised upon a
new assessment. II. The malt tax,
being an annual excise on malt, mum,

der, and perry

8. The perpetual taxes are, 1. The cus-
toms, or tonnage and of all
% ize exported or ‘unponed 1L

e

duty, or inland immp y
on a great variety of commodities.

2

281 to 330

281

. Extrap
IV. The first froits and
282

308-313

III. The salt duty, or excise on salt.
IV. The post office, or duty for the
carriage of letters. V. stam
duty on paper, parchment, &c. VI.
The duty on houses and windows.
VII. The duty on licences for hack-
ney coaches and chairs. VIII. The
duty on offices and pensions
9. Part of this revenue is applied to pa
the interest of the national i
she principal is discharged by parlia-
ment
10. The pr.oqln:ﬁ of these m‘:;tl mlﬁe:
were ori y separate
fands, to‘mmwer specific lon.:s”:pon
i lidned.by its ; but are now
consol parliament into three
principal funds, the aggregate, gene-
ral, and south-sea ﬁmcﬁ, tog::wg:r all
the debts of the nation: the public
faith being also superadded, to supply
deficiencies, and strengthen the secu-
nri of the whole f e
. surpluses of these funds, after
ying the interest of the national
n cg'ried together, and denommd;ﬁ
the sinking fund wil:iych, unless otber-
wise approprial parliament, is
annually m ap‘&ied towards paying
127 B, pebviooa to dhen. st ‘aggre
. But, previous to this,
fand is now cl with an Ims'l:‘:i
sum for the civil list ; which is the im-
mediate proper revenue of the crown,
settled by parliament on the king at
his accession, for defraying the -
ges of civil government

CHAPTER IX.

xxiii

313-3%6

Or SUBORDINATE MAGISTRATES 338 to 365

1. Subordinate magistrates, of the most
eneral use authority, are, I.
heriffs. II. Coroners. IIl. Justices

of the peace. IV. Constables. V.
Surveyors of the highways. VI. Over
seers of the poor

2. The sheriff 13 the keeper of each coun-

z:!umually nominated in due form by

king; and is (within his county)
8 judge, a conservator of the-peace, a
l;l}&ni-lerial officer, and the king’s bai-

3. Coronerns are permanent officers of the
crown in each county, elected by the
freeholders ; whosee office it is to make

enquiry concerning the death of the
king’s subjects, certain revenues
of crown ; also, in icular

cases, to supply the office of sheriff

4. Justices of the peace are magistrates
in each county, statutably qualified,
and commissioned by the king’s ma-
jesty ; with authority to conserve
peace ; to hear and determine felonies,
and other misdemesnors; and to do
n;lany o}t;er ugtl,l to their
charge by particular statutes

5. Constables are officers of hundreds
and townships, appointed at the leet,
and empowered to preserve the peace,



xxiv

to keep watch and ward, and to ap-
prohend offenders

6. Surveyors of the highways are offi-
cers appointed amnually in every pa-

Page

355
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2. The civil state, which includes all the

nation except the clergy, the army,
the navy; (and many individu

among them also); may be divided

direct the reparation of. the publ 3. The nouiity 018 Bukes, manpeasees, 2
to reperation of, the public 3 e 1lity are s, marquesses,
roads 357  earls, viscounts, and barons. These
7. Overseers o&ilh poor are oﬂicgr; ap- had ;ngien}t‘ly duties t]al.nnexed to mt::;i;
annually in every parish; to respective honours : they are ci
relieve such impotent, and employ such either by writ, that is, by summons to
o.t::dy l:! ag are settled in ewlxy- puliamet?lt; or bby the aling’g leu.enls
nsh, irth ;—by ntage ; patent, that is, by royal grant:
mariage ;—-orb’y forty ﬁ:;fs'residencc, they enjoy man';"ﬂprivileges, exclusive
aocompanied with, I. Notice. II. Rent- of their senatonal capacity .
e I Paying their avessed tarr b e aer Xoighve. banacrots ber
ue. [II. Payingtheir of the T, y
tions. IV Serf‘ngn.n snnual office. ronets, ﬁ;hu.olg?he bath, knights
Vi, Aopeiatioestip. o severs oens o, radoemion, arifoerar and’ -
VII. Having a m&cient estate 1n the bourers T '
CHAPTER X CHAPTER XIIIL
) Or THE MILITARY uND MaRITIME
Or TRE PROPLE, WHETHER AL:ENS, STATES . 408 to 417
DEN1zENS, OR NATIVES 366 10 375 1. The military state, by the standing
. The people are either aliens, that is, constitutional law, consists of the mi-
born out.‘_:{ the doll}il&ionl, ﬁ»r. alle- &u’a of eul::: eounlty,n.isiedfzimnmo;g
giance, of the crown of Great Britain ;
or natives, that is, born within it 366 :ncmhngzolg;'rs:) a.n‘:leeom:{nded
3. Allegianoe is the duty of all subjects; the lord lieutcnant 408
being the reciprocal tie of the people 2. The disciplined i 'tro:r
to the prince, in return for the pro- of the kingdom are kept on foot ol
tection he affords them; and, in na- from year to year, by parliament ; Anf{
tives, this duty of allegiance is natu- during that period, are governed by
ral and perpetual ; in aliens, is local martial law, or arbitrary articles of
3 lﬁetermng::lﬁ” are also natun.lml :;;rv.mformed *t the plessare of 412
and perpetual : those of alicns local 3. The maritime state consists of the of-
and temporary only ‘Leunl_ess they be ficers and mariners of the British na-
made denisens by king, or natu- vy ; who are governed by e: and
ralized by parliament 371-375  permanent laws, or the articles of the
CHAPTER XI mene Cteblishod by ect of parlia-
. ment
Or tHE CLERGY 376 to 395
1. The people, wh:]:l;er_alhieenai denizcll;s, CHAPTER XIV.
or natives, are either clergy, that
is, all persons in holy orden,rgryin ec- Or MASTER AND SERVANT , 42210 431
clesiastical offices; or laity, which 1. The pnvﬂe.ﬂweono?lclal,ﬁdahon::‘f
comprehends the rest of the nation 376 ponon: "ﬁ H o% and ::rter 11
2. The clerical part of the nation, thus ;)ern.n and &hil:lmb.ndlv Gundi:: and
defined, are, 1. Archbishopa snd bish. gt - AV 22
ops ; who are elect. eir several . .
cl l’)tetl, d.:ﬂ the nomination of the 2 m‘i:‘ :‘d‘"‘%?"m:;:“:':;:m
mr::ed b;;m:gnﬁmegem (for ?lnhv{ery' 3 unknown wul’x our laws):
+ Archd viz. ]. Menial servants, who are
Busl desns. V. Pamons, (ondes L Apprntices” who' re Lound by
whom are included appropriators) and .
vicars; to whom there are generally gl'.’l‘-';.gy.:s'ph’ed' JIv Stewards,
requisite, holy orders, prescntation, bailiffs, and factors; who are rather
institution, and induction. VI. Cu- 3 ‘g.‘m':l“‘.'“““l.'m . “@3
rates. To which may be added, VII. - From this relation result divers pow-
Churchwardens. VIIL. Parish clerks ers to the master, and emoluments to
and sextons 377-g95 |, the servant . o1
o B i b o e
CHAPTER XII i
answerable for such acts as the ser-
Or tHE CiviL STATE 396 to 407  vant Soe- %y hi:noxynu :.r unpl.nzl
1. The laity are divisible into three command ’ m
states ; civily military, and maritime. 396 N
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CHAPTER XV.

0! Hospaxp anp Wrrs 433 10 42

. The :eeond ivate relation is that of
ich includes the recipro-

?]d' ud duties of husband and
e

2 Harmge u dnly contracted between

g. II. Free

di ts, which

unke it voxhble {Il. Free also from
civil i e e ,—of ;r)nor mar-
rngeho want o ;—of non-con-
sent of gn‘as::lu.ns, where re-
qum&e —and of ‘want of reason ; either
of which make it totally void. "And it
must be celehrated by a clergyman, in
due form afd
3 M is dissolved, I. By death.
H. By divorce in the spiritual court ;
BOt @ mensa et thoro only, but a vincule
matrimonii, for canonical cause exist-
ing previous to the contract. I1I. By
act of parliament, as, for ndultery
4 By marriage the husband and wife
one person in law ; which uni-
ty is the principal foundation of their
mpeeun rights, duties, and disabili-

433

440

42
CHAPTER XVI
Or PazexT aND CHILD . 446 to 459
L. The third, and most universal, pri-

vate relation is thnzof pa:ent and cl'uld

2. Children are, I itimate ; heing .
lock,

who are bom inJawful wed
or within a eompetent time after. II.
Bastards, being those who are not so.
3. The duties of nts to legitimate
children are, I ﬂumeuance I1. Pro-
tection. II[. Education
4. The power of parents consists princi-
pally in correction, and consent to
marriage. Both may, after de:nh.

%Ko hnng tge parent, t‘:‘:

L 8 'l‘he dunu ot’ leg-mmne chnldrento .

¥ » P

&'nndu:yofpnn bumds

ts to is

only that of maintenance

7. The rights of a bastard are such only
as he can acquire ; for he is incapable

of inheriting any thmg 459
CHAPTER XVIIL
Or Guarpran AND WaRD 460 to 464
1. The f ivate relation is that of . .

ward, which is plainly

ed&nmthopmcedms-th cse he-

g the continuance of their
ion, m.pmcmlly subject to the

duties
gmm:: :fwdlvers sorts:" L.

by nature, or the parents.
Vou. L

446

458

. 460 .

xxv

II. Guardians for nurture, udpodh‘.

by the ordinury. IIL Guardians in
gned by the common law.

1v. &ﬂlﬂlmb’lmu, assigned by -

the fathers will. All subject to the

superintendence of the Court of Chan-

cery
3. Full age in male or female, for all
rposes, is the age of twenty-one
ean (diffcrent ages belmllomd for
ﬂ'elent ;:mrpom.~.5e h age the
person is an infan 463
An infant, in mpect of his tender
years, hath various privileges, and va.
rious disabilities in law ; chiefly with
regard to suits,- crimes, estates, and
contracts 464

CHAPTER XVIIIL

Or Couronh-nom 467 to 484
tic, or corporations, which
ggml persons, are established
for preserving in tual succession
certain rights; rf, being confer-
red on patura only,
fgl in proce=; o
2. Corporations ue, . te, con-
sisting of many mcmbe ;l Sole.
consisting of one
Corporations are also en.her opmtu-l,
erccted to perpetuate the rights of the
church ; or hx And the lay are, L
Civil: for many | pur-
poses. II. Eleemosynary ; erected to
perpetuate the charity of e founder 470-1
4. Corporations are usually ereeted, and
named, by virtue of the king's royal
charter ; but may be created by act of
parliament 472
8. The powers incident to all corpora-
tions are, I. To maintain perpetual
succession. Il To act in their co!
rate capacity like an individual. III.
To hold lands, subject to the statutes
of mortmain. 1V. Tohave a common
seal. V. To make by-laws. Which
last power, in spiritual, or eleemosy-
nary corporations, may be executed
% the king or the founder 473
6. The duty of corporations is to an-
swer the ends of their institution 479
7. To enforce this duty, all corporations
may be visited : spiritual corporations
by the on‘hna-ry ,hll:y eorpontlons by

vu. the clvll by the king (who is ;}‘,
incipiens of &T\% represented
in his court of King's Bench; the
eleemosynary Ly the endower Swho is
or perficiens of such), or by
his heirs or assigns
. 8. Corparations may be dissolved, I. By
act of parliament. II. By the natu-
ral deatrr f all their members. III. By
surrender of their franchises. 1V. By
forfeiture of their charter 484

4
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ANALYSIS.
BOOK [I.—OF THE RIGHTS OF THINGS.

CHAPTER L

Or PRorERTY, IN ORNERAL 2 to '4
over external objects has
m ongunl from the pnof the Creator

xThemhunee wu,nﬁru,

s
?.
ﬂ

to the sovereign of the
byvmucofthe nonicipal law  8-11
m;fmdnng-,whcbmmp&

o " e

™
Eris
EE
]

, which ori-
ginally subsisted in 14
CHAPTER IL

Or RzaL ProrerTy; AND,
1st, Ov CoxPorEAL HErxpiTANENTS 160 18
, of exclusive domi-

16
2. In things real may be considered,
I. Thenrg:evenl kmydn. I1. The te-

Page
issuing outof t.hmg- eotporeal or con-
cerning, or
within,

same
reditaments are, I. Ad-
T Il Toshon 111 Cotaons.
IV. Wai V. Offices. VI.
tuc. \/ l-‘nnchuu Vlll 'a
X. Rents 2141

S.An.dvovuonuan of
ho‘Lto an eeclcnug:d mfe,
eil

2

or in groes.
may . Presentative. II. Colla-
tive. [lI. Donative. 2123
4 'l‘nhetln the tenth of tl;o&n-
ts
lnd stock 05 lands, and the personal
industry of mankind. These, b{ the
antient and positive law of the land,
are due of common right to the p-non,
or (by endowment) to the nw
less speci yuducharged z:l
composition. ypm-cnptwn ei
i » OF do mom decImN e-al

5. Camonlsapmﬁtwhlchumhﬂh
mthehndsofmother, being, I. Com-

mon of ; which is elthe;_
pendant, 8 because of vi-
cinage, orpm 11. Common of

. ML of turbary. 1V.
o ofegt;;e::, or botes 32-35
ays are arighto over ano-

thermagmund passing
Ogih?s are the ngh: to exercise a
or private, employment
8. pI‘-‘lor d:gmue', w‘nch are titles of ho-
0. nour, -ee Book 1. C| i(!ll il
ises are a ro ege, or
branch of the kin,  rerogs vges'ub-
.mmgmt.hehxmgaofsm ject
Comdlel are allotments for one’s
; which may be converted

nures by which they my be hold
1Il. The estates which J be ac-
quired therein. IV. Their title, or the
means of acquiring and losing them
3. All the several kinds of things real
mrednabletooneoflhesethree,m
or ditaments ;
whereof the second includes the first,
tn:dtlle third includes the first and se-
col
4. Hereditaments, therefore, or whatever
may come to be inherited (being the

hensive denomination of
thmg: rug”m either corporeal or in-
corpore:
5. alhor;tumueonmwbl—
of lands, in uhrgutlegnlnnu
Ehemn lheymcludemtonly the face
of the earth, but every other ob)ect of
sense adjoining thereto, and subsist-
ing mher above or beneath it 17,18
CHAPTER IIL

Or IncoxrorEalL HEREDITANENTS 30 to 42
1. Incorporeal hessditaments are ri

16

16

into pensions. (See Book I. Ch. ViII)
11. Anmmug is a yearly sum of mo-
ney, ch upon the person, and not
v ds, of the grantor
12. %eml are a certain profit issuing
4yearly out of lands and tenements ;
and are reducible to, I. -service.
II. Rent-charge. III. Rent-seck

CHAPTER IV.

Or THE FropaL SysTEM 44t 53
1. The doctrine of tenures is derived
from the feodal law ; which was plant-
ed in Europe by its ‘northern eonquer-
ou, at the dissolution of the Roman
P nd feuds Is of
2. Pure s fleuds were parcels o
land, nllouedmgﬂa chief to his follow-
ers; to be heldon the condition of per-
-on:ﬂy rendering due military service
to their lord
3. These were ted Ly investiture;
were held er the bond of fealty;
wers xnhenubb by descendants;

40

41-3
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P
and could not be transferred without o8
the mutual consent of the lord and vas-
sal 53-67
4. Improper feuds were derived from the

other ; but differed from them in gbeir

ANALYSIS OF BOOK II.

aids, primer seisin, and fines for aliem-
ation

4. Purc villenage was a rious and
slavish tenure, at the ma will of
the lord, upon uneertain services of the

b nature

original, their services and
their d , and other ci

6. The lands of England were converted
into feuds, of the improper kind, soon
after the Norman conquest : which
guve rise to the maxim of te-
nure ; viz. that lands in the king-
dom are holden, mediately or imme-
diately, of the king 48-53

CHAPTER V.

Or THE ANTIENT ENaLIsSH TENURES
61 to77
1. The distinction of tenures consisted
in the nature of their services: as, I.
Chivalry, or knight-service ; where
the service was free, but uncertain.
I1. Free socage ; where the service
was free, and certain. III. Pure vil-
lenage ; where the service was base,
and uncertain. V. Privileged ville-
nage, or villein socage ; where the
service was base, but certain 61-78
2. The most universal antient tenure
was that in chivalry, or by knight-ser-
Toghu's g was bouad it ealled spor
ight’s fee was i upon,
to a%temnd his lord to the wars. 'F:ui-
was granted by livery, and perfected
fealty ; which usually

58

by homage
drew after them suit of court .
8. The other fruits and consequences of
the tenure by knight-service were, I.
Aid. II. Relief. IlI. Prinier seisin. -
1V. Wardship. V. Marriage. VI
Fines upon alienation. VII. Escheat 63-72
4. Grand serjeanty differed from chivalry
principhlly in its render, or service;
and not in its fruits and consequences
5. The personal service in chivalry was
at length gradually changed into pe-
cuniary assessments, which were call-
ed scutage or eecuage
6. These military ternures (except the
services of grand serjeunty) were, at
the restoration of king Charles, totally
abolished, and reduced to free socage,
by act of parliament
CHAPTER VI
OF THE MoDERN ENGLISE TxNuREs
. 780101
1. Free socage is a tenure by any free,
certain, daterminate service 78
2. This tenure, the relic of Saxon liber-
ty, includes petit serjeanty, tenure in
Frde socage londn parnk ¢
3. socage 8 e strongly o
the feodal nature, as well as lho;‘:’in
chivalry : being holden ; subject to
some service,—ut the lcast, to fealty
and suit of court ; subject to relief, to
wardship, and to escheat, but not to

maurriage ; sulject also formerly to

73

74

[ d
™

81

5. From hence, by tacit eonsent or en-
croachment, have arisen the modern
coHyholdn, or tenure by copy of court
roll; in which lands may be still held
at the (nominal).will of the lord, (but
regulated) acoording to the custom of
t'lﬁ\ re sub like 1

6. These are subject, like socage

i re{ief, and escheat;
ip, and fines

and alienation
7. Privileged villenage, or villein ge,
is an exalted species of copyhold te-
nare, upon base, but certain, services ;
subsisting only in the antient demesnes
of the crown; whence the tenure is
denominated the tenure in antient de-

mesne

8. Thesc copyholds, of =ntient demesne,
have divers immunities annexed to
their tenure ; but are still beld by copy
of court roll, aecording to the custom
of the manor, though not at the will of

- the lord

9. Frankalmoi,

100
I is a tenure by spiritual
sfrv;eeg c:l‘ l; whereby meny ec-
clesiasti eleemosynary corpora-
tions now hold their lands andT:ne-
ments : being of a nature distinct from
tenure by divine service in certain 101
CHAPTER VIIL.

Or Frrzmonp EstaTes oF INHERIT-
ANCE 103 to 117
. Estates in ]ands, tenements, and he-
redi ‘t‘h are such i as the

o o
?
which, may be considered, I. The
quantity of interest. II. The time of
enjoyment. III. The numberand con-
nexions of the tenants 103 to 119
Estates, with respect to their quantity
of interest, or duration, ure either free-
hold, or less than freehold
A freehold estate, in lands, is such as
is created by livery of seisin at com-
mon law ; or, in tenements of an in-
corporeal nature, by what is equiva-
lent thereto
4. Freehold estates are either estates of
inheritance, or not of inheritance, viz.
for life only : and inheritances are, I.
Absolute, or fee-simple. II. Limited
104

104

w

104

fecs

5. Tenant in fee-simple is he that hath
lands, tenements, or hereditaments, to
bold to him and his heirs for ever

6. Limited fees are, I. Qualified, or base,
fees. II. Fees¢onditienal atthe com-
mon lew 100

Jualified, or base, fees are those

hich, having a qua.iiﬂeuion subjoin-
therets, are liable to be defeated

whehn that qualifidstion ib at sn end

10¢

250
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P;
8. Conditional fees, at the common law, e
were such as were ted to the do-
nee, and the heirs of huhody,mex-
clusion of collateral heirs 11

8. These were held to be fees, granted
m condition that the donee had issue *
of his body ; whlcrbeeondmén being

once of i mue,
the dl:ne might unmedntely

the land lm, the statute de doniz bo-
ing made to_prevent such alienation,

tlmzupm, from the division of the
ction of this )
pnnwulu estate and a rever-
-ou. the conditional fees began to be
called fees-tail 111, N2
10. All tenements real, or savouring of
the reakty, are subject to entails 13
ucpeual 1L £ feml-leytle?l' v
or v.
mna—ns
Waste.

115

B.E'um»eulmnov many sta-

tutes and resolutions ofche courts, al-

most brought back to the state of con-
ditional fees at the common law

CHAPTER VIII

Or FRREHOLDS NOT OF INHERITANCE
120 to 136
1. Freeholds, not of inheritance, or for
life only, are, I. Conventional, or cre-
uodbytheactofthep.mu I1. Le-
gal, or created by operation of law
2. Conventional estates for life are cre-
ated by an express grant for term of
one'’s own life, or pur awter vie ; or by

a general grant, without expressing

any term at all

3 lncldgnt to this, and all other estates
for life, are estovers, and emblements :
and to estates auter vie general oc-
cupancy was incident ; as special
occupancy still i u, 1fautuyquem sur-

4 'I‘..'::althe f life L T

estates for life are, 'enancy

in tail, after possibility of issue extinct.
1. Tenancy by the curtesy of England.
III. Tenancy in dower 124-128

L8 'l‘eunncy in tail, after possibility of
issue extinct, is where an estate is giv-
en in special tail, and, before issue

n7

120

120

of issue

oxtinet

6. This estate both of the inci-
bnutomstﬁo-ml,m lndthouofln
7. Tesancy by the curtesy of Englind
u:vhere abr{nn’s mfeuuned of an
inberitance ; he by her
hm,bomnhve,w\nch WRS capa-
ble of inheriting her estate : in which
case, he shall, nponhexdmh,hold
ﬁomfu own life, a8 te-

nant by the cagtesy

124

125

P:

8. Tenancy in dower is where a woman’s e
busband is seised of an estate of inhe-
ritance, of ‘Ivhlnch her issue ‘:xghtﬂ
any possibi ve been heir; .
the husband '!ea the woman is here-
upon entitled to dower, or one third

of the lands and tenements, to
Id for her natural life

9. Doweruentherbythe eommonhw,

bycpecul

g
forfented, or barred ;
an estate in jointure 136

10. bouet m{y

CHAPTER IX.

Or Estates LEss THAN an-oxil‘to
to
1. Estates less than freehold are, I. Es-
tates for years. II. Estates =t will.
IIL. Es 140-150
2. An estate for years is where a man,
-eued of lands and tenements, letteth
them to another for a certain period of
time, which transfers the interest of
the mmhncl; and awlnm enters ofmtho
on, w gives possession
term, but not legal seisin of the land
3. Incident to this estate are estovers;
and also emblements, if it de&emmu
before the full end of the term 144-8
4. An estate at will is where lands are
let by one man to another, to hold at
the will of both parties ; and the les-
see enters thereon
5. Co holdsne estates held at the will

reguhled)weonlm to
ccumomo e ¢
6. Ar estate at sufferance is where one

comes into possession of land by law-
ful title, but keeps it l.fterwudts,y with.
owt any title at all

CHAPTER X.

Or EstaTEs vPON CONDITION  152t0 161
. Estates (whether freehold or other-
mse)my also be held upon condition ;
in which case their existence depend-
ontheh ng, or not h ing, of
some uncertain uvent

150

140

145

147

150

153

f 1. Esmea in gage.
statute, merchant or luple
tates by elegit

3 KEstates on condition implied, are
wherelgnntofm estate hn from
its
tion inse annexedto it; thou
none be ganbl'yw in words ‘h

4. Estates on condition expressed, are
where an express qualification o;ipm-
vision is annexed to the grant
estate

5. On the performance of these condi-
tions euh:r tl: xpressed or mpludb. (if

nt e estate

Brocee or on be bresch of thewm
n’ subsequent), an estato slready vest
( buq be defoated

153

152

154
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' Page
6. Elau-ing.ge,iuwdio,otinp!edg;
are estates a8 a security
money lent ; being, L. In vivo vadio, or
living gage ; where the profits of land
:’nﬁlgmted tillat::bt be p:.id,upon
payment grantor’s estate
will revive. II. In mortuo vadio, in
dead, or mort gage ; where an estate
fi.a granted, ox;fc&ndition to &e voidata
y certain, if the grantor then repays
the money borrowed; on failure of
which, the estate becomes absolutely
dead to the grantor
7. Estates by statute merchant, or sta-
tute staple, are also estates conveyed
to creditors, in pursuance of certain
statutes, till their profits shalldischarge
the debt
8. Estates by elegit are where, in conse-
quence of a judicial writ so called,
lands are delivered by the sheriff to a
sluntiﬂ‘, till their profits shall satisfy a
ebt adjudged to be due by law
CHAPTER XI

Or EsTaTEs IN PosskssioN, REMAIN-
DER, AND REVERSION 163 0 177

1. Estates, with respect to their time of

enjoyment, are either in immediate

ion, or in ex y : which

row | .‘

157

160

161

2 A L

same upon which
they are expectant. These are 1. Re-
mainders. 1I. Reversions.
. A remainder is an estate limited to
take effect, and be enjoyed, after ano-
ther particular estate 1s determined
Therefore, 1. There must be a prece-
dent particular estate, in order to sup-
port a ind II. The ind
must pass out of the grantor, at the
creation of the particular estate. 11l
The remainder must vest in the gran-
tee, during the continuance, or at the
determination, of the particular es-
tate 165-168
4. Remainders are, 1. Vested—where
the estate is fixed to remain to a cer-
tain person, after the particular estate
is spent. II. Contingent—where the
estate is limited to take effect, either
to an uncertain person, or upon an u.n-ms_o

certain event

5. An executory devise is such a dispo-
sition of lands, by will, that an estate
shall not vest thereby at the death of
the devisor, but only ypon some future
continggncy ; and without any prece-
dent particular estate to support it

6. A reversion is the residue of an es-
tate left in the tor, to commence
in possession after the determination
of some particular estate granted : to
which are incident—fealty, and rent

7. Where two estatds, the one less, the
other er, the one in possession,
the in expectancy, meet together
in one and the same person, and in one
and the same right, the less is merg-

ed in the greater

163

»

w

172

176

77
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CHAPTER XII. .

Or ESTATES IN SEVERALTY, JOINT-
TENANCY, COPARCENARY, AND Cox-

MON 179 to 195

1. Entates, with t to the number
and connexions of their tenants, may
be held, I. In severalty. II. In joint-
tenancy. III. In coparcenary. IV.
In common

2. An estate in sevenalty, is where one
tenant holds it in his own sole rim
without any other person being joi
with him

3. An estate in joint-tenancy, is where
an estate is granted to two or more
persons ; in which case the law con-
strues them to be joint-tenants, unless
the words of the grant expressly ex-
clude such construction

4. Joint-tenants have an unity of inter-
est, of title, of time, and of posses-
sion : they areseisedﬁermy et per tout :
and therefore, upon the d of one
joint-tenant, the whole interest remains
to the survivor .

5. Joint-tenancy may be dissolved, by de-
stroying one of its four constituent uni-
ties

6. An estate in coparcenary, is where an
estate of inhenpl:n“i:e descends from
the ancestor to two or more persons ;
who are called parceners, and all toge-
ther make but one heir

7. Parceners have an unity of interest,
title, and possession ; but are only seis-
ed per my, and not per tout : wherefore
there is no survivorship among parce-

ners

8. Incident to this estate is the law of

hotchpot

9. Co(i)menuy may also be dissolved,
by destroying any of its three consti-
tuent unities

10. An estate in common, is where two
or more persons hold lands, possibly
by distinct titles, and for distinct inter-
ests; but by unity of posscssion, be-
cause none knoweth his own several-

179

17

180

168

185
187

188
180

101

ty 101

1. T in have therefc
an unity of possession (without survi-
vorship; being seised per my, and not
per tout) ; but no necessary unity of
title, time, or interest

12. This estate may be created, I. By
dissolving the constituent unities of
the two former; II. By express limi-
tation in a gant : and may be destroy-
ed, I. By uniting the several titles in
m tenant; II. By partition of the

191

198
CHAPTER XIII ’
Or TrE TiTLE TOo THINGS REAL, IN .

GENERAL 185 to 199

1. A title to things real, is the means
whereby a man cometh to the just pos-

session of his pro)
2 Hminmybgoul::igaed.LAm
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unhdpo.e-non.'
winclns, lot.an_xpuen

nghlf n%hv enmo
of property.
tion of actaual onvmhhoth

ich constitutes lpelr-

: unless where the lands have, in
A A, Jm‘f 1.

CHAPTER XV.

Or TrTLE BY PURCHASE ; AND, n;:ir,

Page
M. The right of

95~199

201

213

214

216

to 857

by the mers act of law, or descent from
any of his ancestors. This includes,
L heat. II. Oceu . I11. Pre-

scription. 1V. Forfeiture. " V. Alien-

xxxi
Page

ation AUl-M4
2. Eacheat is where, uj g:n of

the tenant’s inheritabl blood, the os-

tate falls to the lord of the fee M

3. Inheritable blood is mtmg to, L
Such as are not related to the
last seised. 1I. His maternal re
mpuern:lmhentmee-,andmww
111. His kindred of the half blood.
lV Monnen V. Bastards. VL
Aliens, and theirissue. VII. Persons
:mntedofmmotfelony VIIL
P , in respect of themselves on-
the statute law

CHAPTER XVIL

(l)r TITLE BY Ocuc;nuct

Occupancy is taking
of those things, which re had no
owner

2. Thus, at the common law, where te-
n-.nt auter vie died during the life

. caﬂg‘q;: vie, he who e first en-

remn posses-

non u.nleu by ‘funl grant the
heir was made a specx occupant

3. The law of derelictions and alluvions
has narowed the title by occupancy

CHAPTER XVIL

Or'l‘ml »Y PrEscrIPTION

Pmcr;lmon us.

custom mtpetmnhmmﬂmn&lunp

of a right in some incorporeal
t, by a man, and either his
aneeﬂonenhooewhouemteof in-
heritance he hath : of which the first
is called prescribing in his ancektors,
the lmer.mlqmmm

CHAPTER XVIII

Or TiTLE BY ForrRITURE
1. Forfeiture is a punishment annexed
by law to some 1llegal act, or negli-
gence, in owner of real ;
whereby the estate is erred to
another, who is usually the puty in-

2. Forfei i I. By
crimes. II. By ahemuon, eontnry
wlaw III By lapse. 1V. By simo-

; non-performance of eon-
dmonl 1. By waste. VII
breach of copyhold customs.

By bankruptcy
l'-yorfclmm for crimes, or misdemes-
nors, are for, I. Treason. II. Felony.
1L Mupnnon of treason. IV.
munire. V. Assaults on a judge, and
batteries, nttmg the ooum. L Po-
ish recusancy,

4. Alienations, or oonvevyuwes wluch
induce a forfeiture, are I.
mortmain, made to eapnoonlu-

46-357

256 to 961

267 to 206
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to the statute law. II. Those
to aliens. . Those made by
particular tenants, when larger than
their estates will warrant
8. Lapse is a forfeiture of the right of
mlee t?ut::w a vacant church, ';iel;
t o patron to present wi!
gix calendar months P
6. Simony is the corrupt presentation of
any one to an ecclesiastical benefice,
whereby that turn becomes forfeited to
7. '%e c;_o“v‘gn performance of
. For forfeiture by non- ce of
conditions, lee%h. X. i .
8. Waste is a spoil, or destruction, in
any corporeal hereditaments, to the
prejudice of him that hath the inherit-

ance
9. hold estates may have alsoother

ar of for y
to the custom of the manor
lo.mgmkm is the act of becoming a

bankrupt ; that is, a trader who secretes
hlmul{ or does certain other atts,
tendin §to defraud his creditors. (See
Ch. XXII.)
11. By bankruptcy, all the estates of the
are transferred to the assig-
nees of his commissioners, to be sold
for the benefit of his creditors

CHAPTER XIX.

Or TITLE BY ALTENATION

1. Alienation, conveyance, or purchase
in its more limited sense, is a means
of transferring real estates, wherein
they are voluntarily resigned by one
man, and accepted by another

2. This formerly could not be done by a
tenant, without licence from his lord ;
nor by a lord, without ettornment of
hiﬁltenmt capable of has.

3. TSONS are e of purchas-
ing;l:)d all, that are in possession of
any estates, are capable of conveying
them ;—unless under peculiar disabi-
lities by law : as being mam'cc}, non
compotes, infants, under duress, feme-
coverts, aliens, or papists

4. Alienations are made by common as-
surances ; which are, 1. By deed, or

matter in pais. 1I. By matter of re-
cord. IIL By special custom. 1IV.
By devise

CHAPTER XX.

Or ALIENATION BY DEED
1. In assurances by deed may be consi-
dered, 1. Its general nature. IIL Its
several species
2. A deed, in general, is the solemn act
of the SI.I‘ﬁel: being, usually, a writ-
ing sealed and delivered ; lm‘i it may
be, I. A deed indented, or indenture.
I1. A deed poll.
3. ﬁ'l;lhe requisrtes :lt:i a deed ul',e, I. Suf-
ient parties, per subject-mat-
ter. Il A ln_l:imluﬂicient consi-
deration. Writing on paper, or

Page

276

2718

281

287 to 204

287

288-293

295 to 342

205

205-6

Page

hnient, duly stamped. IV. Le,
l:l.ndl:em'derly pn.r{a (which are usually,
1st, the premises; 2ndly,
dum ; ly, the tenendum ; 4thly, the
reddendum ; 5thly, the conditions ;
6thly, the warrdanty (which is either
lineal or collateral); 7thly, the cove-
nants; 8thly, the conolusion (which
includes the date). V. Reading it, if
desired. VI. Sealing, nnv(_lhm many

ocases, signing it also. Delive-
ry. VU.EmAngesntion
4. A deed may be avoided. I. By the
want of any of the requisites before
mentioned. 1I. By subsequent mat-
ter : as, lst, rasure, or alteration ;
2ndly, (iefwmg its seal; 3rdly, can-
celling it ; 4thly, disagreement of those
w consent is necessary ; 5thly,
judgment of a court of justice
5. Of the several species of deeds, some
serve to convey real property, some on-
ly to charge and disc 1t

6. Deeds which serve to convey real pro-
perty, or conveyances, are either by
common law, or by statute. And, of
conveyances by common law, some
are original or primary, others deriva-
7. Criginelsonvey I. Feoff
A conveyances are, I. Feoff-
ments. II. Gifts. IIIl. Grants. IV.
Leases. V. Exchanges. VI. Parti-
tions.—Derivative are, VII. Releases.

VIIL. Confirmations, 1X. Surrend
X. Assignments. XI. Defeazances.
8. A feoffment is the transfer of any cor-
real hereditament to another, per-
ected by livery of seisin, or delivery
of bodily ion from the feoffor
to the feoffee ; without which no free-
hold estate therein can be created at
0. b it properly the afbe of

. is properly conveyaifte

lands in tad

10. A grant is the regular method, by
common law, of conveying incorporeal
hereditaments

11. A lease is the demise, granting, or
letting to farm of any tenement, usual-
ly for a less term than the lessor hath

erein ; yet sometimes pouibl{ fora
greater ; according to the regulations
of the restraining and enabling sta-

tutes

12. An excha.nfe is the mutual convey-
ance of equal interests, the one in con-
sideration of the other

13. A ition is the division of an es-
tate held in joint-tenancy, in co-| -
nary, or in common, between re-
spective tenants; so that each may
hold his distinct part in severalty

14. A release is the di or con-
veyance of a man’s right, in lands and
tenements, to another that hath some
former estate in possession therein

15. A confirmation is the conveyance of
+an estate or right in esse, whe a
voidable estate 1s made sure, or a par-
ticular estate is increased

16. A surrender is the yiclding up of an
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estate for life, or years, to him that
bath the immediate remainder or re-
version ; wherein the particular estate
may merge

17. An assignment is the transfer, or
making over to another, of the whole
right one has in any estate : but usu-
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made more universal
tenures under Charles 1., with the in-
troduction of additional solemnities by
the statute of frauds and perjuries in

the same reign
3. The construction of all common as-
surances should be, I. Agreeable to
the intention, II. to the words, of the
rties.  I1I. Made upon thc entire
ecd. V. Bearing stron, :;::El‘m’t
the contractor. . Conlo ~ to
law. VI Rejecting he latter of two
totally repugnant clauses in a deed,
the former in a will. VII. Most
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1. Things personal are comprehended
under the general name of chattels ;
which include whatever wants either
the duration, or the unmobility, at-
tending things re: .
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distribution. II. The property of them.
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3. As to the distribution of chattels, they
are,1. Chattelsreal. 2. Chuttels per-
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4. Chattels reul are such quantities of in-
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. . short of the duration of frecholds ; be-
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5. Chattels perronal are things movea-
ble ; which may be trunsferred from
place to place, together with the per-
son of the owner

CHAPTER XXV.

OF PROPERTY IN THINGS PERSONAL
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1. Property in chattels personal is either
in possession, or in action
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his own act or default
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its nature, pennanent ; but imay soine-
times subsist, and at other Limes not
subsist

5. This may arise, I. Where the subject
is incapable of almolute ownership,
II. From the peculiar circumstances
of the owners
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b% an action at law
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liable to remainders, expectant on es-
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confusion. VIIL Literary property 400407
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to fight for debts at play 421

CHAPTER XXVIII
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1. By custom, obtaining in particular
places, a right may ge acquired in
chattels : the most usual of which cus-
toms are those relating to, I. Heriots.
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when sole had over them ; provided he
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tain sum of money becomes due to the
creditor. This is, 1. A debt of re-
cord. 1I. A dett upon special contract.
IL. A debt upon simple contract ;
which lastincludes paper credit, or hills
430  of exchange, and i

CHAPTER XXXI.

Or TiTLE BY BAXKRUPTCY
1. Bankruptcy (as defined in ch. 18) s

pr

XXXV,

Page
453464

y notes 454470

471 to 183

reduces them to possession 433 the act of hecoming a bankrupt 4N

3. The wife also acquires, by marriage, 2. Herein may be considered, I. Who
ngmyperty in her par i . 435  may become a bankrupt. II. The acts,

4. By judgment, consequent on a suit at whereby he may become a bankrupt.
law, a man may, in some cases, not IlI. The p ings on ission

nly recover, but originally acquire, a of bankrupt. IV. How his property
right to pe property. As, . To is transferred thereby 471
alties recovera'le by action popu- 3. Persons of full age, using the trade
ar. [I. To damages. IiI. To costs of merchandize, bﬁchuyin . aud sdll-
of suit ing, and seeking their livclihood there-
by, are liable to bccome bLankrupts;
CHAPTER XXX. for debts of a sufficicnt amount 473
4. A trader who endeavours to avoid his

Or TiTLE BY GIrr, GRANT, AND Cot- creditors, or evade their just dcmands,
TRACT 44010470 by any of the ways specified in the se-

1. A gift, or grant, is a voluntary convey- verul statutes of bankruptey, doth
ance of a chattel pel in thereby commit & bunkruptcy 478
sion, without any consideration or 5. The proceedings on a cownmission of
equivalent 440  bankrupt, so far as thcy affect the

2. A contract is an t, upon suf- bankrupt himsclf, are principally by,
ficient consideration, to do or not to do I. Pention. II. Commussion. [Il.

a particular thing : and, by such con- Declafation of bankruptey. [V. Choice
tract, any personal property (either in of assignces. V. The baukrupt's sur-
Foueuion, or in action) may be raus- render.  VI. His examination. VII.
ferred 442 Ilis discovery. VIIL. Mis cerificate.

3. Contracts may be eitl.er express, or IX. His allewance. X. His indem-
implied ;—either executed, or execu- nit: - 14,9485
lo'fhy 443 6. The property of a bankrupt's personal

4. The considerution of contractsis, [. A estate is, unmediately upon the uct of
good consideration. 1i. A valuable bunkruptey, vested by constrctien of
congideration ; whichis, 1. Do, ut deg law in the assignees : ani they, when
2. Furio, ut focias. 3. Facio wt des. - they have collected, distnute the
4. Do, ut facias 444-5 whole by equal dividends among il

5. The most usual spccies of personal the creditors 42518
contracts are, I. Sale or exchange. .

I1. Bailinent. 1Il. Hiring or borrow- CHAPTER XXXIL
ing. 1V. Deht. 46 -

6. Sule or exchange is a transmutation Or TiTLE BY TESTAMENT, AND AD-
of property from one man to another, MINISTRATION 449 0 520
in consideration of some recompense 1. Conceming ti-staments and aduiis.is-
in value 446  trations, considered jointly, arc to e

7. Bailment is the delivery of goods in observed, 1. Their originul and anti-
trust ; upon a contract, express or im- tiquity. II. Who may take a testa-
plied, that the trust shall be faithfully ment. 111 Its nature and incidents.
performed by the builee 451 1V, What are executors and adinnis-

8. Hiring or borrowing is a contract, trators. V. Their office: and duty 489
whereEy the possession of chattels is 2. Testaments have subsisted i Kng-
transferred for a particular time, on land immemorially ; wherety the de-
condition that the identical goos (or, ceused was at liberty to dispose of his
sometimes, their value) he restored at rsonz| estate, reserving antiently to
the tine appointed ; together with S_in is wiic and children their reasonabic

for part of his effects 401

::‘:e of hiring) a stipend or price

use
9, 'I'his price, being calculated to answer
the hazard, as well as inconvenience,

. of lending, gives birth to the ine
of interest, or usury, upon loans ; and,

v
r
3

H

453 3. The goods of intestates belonged wa-
tiently to the king ; who granted them
to the prelates to be disposed 11 pi.us
uses : but, on their abuse of this trust,
in the times of popery, the legislature



2xXXVi

Page

compelled them to delegate their pow-

er to administrators expressly provided
plawe . 493

persons may make a testament,

ess disnbled by, I. Want of discre-

tion. II. Want of free will. IIl. Cri-
minal conduct 496-7

5. Testaments are the legal declaration

of a man’s intentions, which he wills

to be performed afterhis death. Tl.e:e
are, I. Written. I1. Nuncupative. 499-500
6. An executor is he, to whom a man by
his will commits the execution thereof.
7. Administrators are, 1. Durante mi-
nore atate of an infant executor or ad-
ministrator;; or durante absentia; or
pendente lite. I1. ‘Cum testamento an-
wexo ; when no executor is named, or

]

4.

502

ANALYSIS OF BOOK II.

Page

the executor refuses to act. HI. Ge-
neral administrators ; in pursuance of

the statutes of Edward I1I. and Henry

VHI. IV. Administrators de bonisnon ;
when a former executor or administra-

tor dies without completing his trust 503-507
The office and duty of executors (and,

in many points, of administrators also)

are, I. To bury the deceased. II. To
prove the will, or take out administra-

tion. 1II. To make gn inventory. IV.

To collect the goods and chattels. V.
To pay debts ; observing the rules of
priority. V1. To pay legacies, either
general or specific ; if they be vested,
and not lapsed. VII. To distribute
the undevised lus, according to
the statute of distnibutions



INTRODUCTION.

SECTION I
ON THE STUDY OF THE LAW.* -

——

MR. VICE-CHANCELLOR, AND GENTLEMEN OF THE
UNIVERSITY.

TrE general expectation of so numerous and respectable an audience,
the novelty, and (I inay add) the importance of the duty required from
this chair, must unavoidably be productive of great diffidence and appre-
hensions in him who has the honour to be placed in it. He must be sen-
sible how much will depend upon his conduct in the infancy of a study,
which is now first adopted by public academical authority ; which bas ge-
nerally been reputed (however unjustly) of a dry and unfruitful nature ;
and of which the theoretical, elementary parts, have hitherto received a
very moderate share of cultivation. He cannot but reflect that, if either
his plan of instruction be crude and injudicious, or the execution of it lame
and superficial, it will cast a darnp upon the farther progress of this most
useful and most rational branch of learning ; and may defeat for a
time the *public-spirited design of our wise and munificent benefac- [*4 ]
tor. And this he must more especially dread, when he feels by ex-
perience how uncqual bis abilities are (unassisted by preceding examples) to
complete, in the manner he could wish, so extensive and arduous a taek ;
since he freely confesses, that his foriner more private atteir pts have fallen
very short of his own ideas of perfection. And yet the candour he has al-
ready experienced, and this last transcendent mark of regard, his present
nomination by the free and unanimous suffrage of a great and learned uni-
versity, (an honour to be ever remembered with the deepest and most af-
fectionate gratitude,) these testimonies of your public judgment must
entirely supersede his own, and forbid him to believe himself totally insuffi-
.cient for the labour at least of this employment. One thing he will ven-
ture to hope for, and it certainly shall be his constant aim, by diligence and
atténtion to atone for his other defects: esteeming, that the best retum
which he can possibly make, for your favourable epinion of his capacity,
will be his unwearied endeavours in some little degree to deserve it.

The science thus committed to his charge, to be cultivated, methodized,
and explained in a course of academical lectures, is that of the laws and
constitution of our own country: a species of knowledge, in which the
gentlemen of England have been more remarkably deficient than those of
all Europe besides. In most of the nations on the continent, where the

* Read in Oxford st the opeming of the Vi-  The author had been elocted first Vinerian
aerixn lestures ; 25t of Octobar, 1758, Profesedr the 20th of October previotisly.
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sivil or imperial law under different modifications is closely interwoven
with the municipal laws of the land, no gentleman, or at least no scholar,
thinks his education is completed, till he has attended a course or two of
lectures, both upon the institutes of Justinian and the local constitutions of
his native soil, under the very eminent professors that abound in their se-
veral universities. And in she northern parts of our own ieland, where
also the municipal laws are frequently connected with the civil, it is diffi-
cult to meet with a person of liberal education, who is destitute of a com-
pétent knowledge in that science which is to be the guardian of his natu-
ral rights and the rule of his civil conduct.
[*6 7 #Nor have the imperial laws been totally neglected even in the
English nation. A general acquaintance with their decisions has
ever been deservedly considered as no small accomplishment of a gentle-
man ; and a fashion has prevailed, especially of late, to transport the grow-
ing hopes of this island to foreign universities, in Switzerland, Germany,
and Holland ; which, though infinitely inferior to our own in every other
consideration, have been looked upon as bettet nurseries of the civil, or
(which is nearly the same) of their own municipal law. In the mean time,
it has been the peculiar lot of our admirable system of laws to be neglect-
ed, and even unknown, by all but one practical profession ; though built
upon the soundest foundations, and approved by the experience of ages.

Far be it from me to derogate from the study of the civil law, considered
(apart from any binding authority) as a collection of writien reason. No
man is more thoroughly persuaded of the general excellence of its rules,
and the usual equity of its decisions, nor is better convinced of its use as
well as ornament to the scholar, the divine, the statesman, and even the
common lawyer. But we must not carry our veneration so far as to sacri-
fice our Alfred and Edward to the manes of Theodosius and Justinian :
we must not prefer the edict of the preetor, or the rescript of the Roman
emperor, to our own immemorial customs, or the sanctions of an English
parliament ; unless we can also prefer the despotic monarchy of Rome
and Byzantium, for whose meridians the former were calculated, to the
free constitution of Britain, which the latter are adapted to perpetuate.

Without detracting, therefore, from the real merit which abounds in the
imperial law, I hope I may have leave to assert, that if an Englishman
must be ignorant of either the one or the other, he had better be a stranger
to the Roman than the English institutions. For I think it an undenia-

ble position, that a competent knowledge of the laws of that society
[*6 ] *in which we live, is the proper accomplishment of every gentle-

man and scholar; an highly useful, I had almost said essential,
part of liberal and polite education. And in this [ am warranted by the
example of ancient Rome ; where, as Cicero informs us (a), the very joys
were obliged to learn the twelve tables by heart, as a carmen necessarium
or indispensable lesson, to imprint on their tender minds an early knowledge
of the laws and constitution of their country.

But, as the long and universal neglect of this study with us in England
seems in some degree to call in question the truth of this evident position,
it shall therefore be the business of this introductory discourse, in the first
place to demonstrate the utility of some general acquaintance with the mu.
nicipal law of the land, by pointing out its particular uses in all considern.

(#) De Lagg. 2.9,
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ble situations of life. Some conjectures will then be offered with regasd
to the causes of neglecting this useful study : to which will be subjoined
a few reflections on the peculiar propriety of reviving it in our own univer-
slties.

And, first, to demonstrate the utility of some acquaintance with the laws
of the land, let us only reflect a moment on the singular frame and polity
of that land which is governed by this syatem of laws. A land, perhaps
the ounly one in the universe, in which political or civil liberty is the nm
end and scope of the constitution (). This liberty, rightly under R
consists in the power (1) of doing whatever the laws permit (c); which is
only to be effected by a general conformity of all orders and degrees
to those equitable rules of action by which the meanest individual is pro-
tected from the insults and oppression of the greatest. As therefore every
subject is interested in the preservation of the laws, it is incumbent upon
every man to be acquainted with those at least with which he is immedi-
ately concerned ; lest he incur the censure, as well as inconvenience, of
living in society without knowing the obligations which it lays him
under. And thus much may suffice for *persons of inferior condi- [*7 ]
tion, who have neither time nor capacity to enlarge their views be-
yond that contracted sphere in which they are appointed to move. But
those, on whom nature and fortune have bestowed more abilities and
greater leisure, cannot be so easily excused. These advantagesare given
them, not for the benefit of themselves only, but also of the public : and
yet they cannot, in any scene of life, discharge properly their duty either
1o the public or themselves, without some degree of knowledge in the laws.
To evince this the more clearly, it may not be amiss to descend to a few
particulars.

Let us therefore begin with our gentlemen of independent estates and
fortune, the most ueeful as well as considerable body of men in the nation ;
whom even to suppose ignorant in this branch of learning is treated by
Mr. Locke (d) as a strange absurdity. It is their landed property, with its
long and voluminous train of descents and conveyances, settlements, en-
tails, and incumbrances, that forms the most intricate and moset extensive
object of legal knowledge. The thorough comprehension of these, in all
their minute distinctions, is perhaps too laborious a task for any but a law-
yer by profession : yet still the. understanding of a few leading principles,
relating to estates and conveyancing, may form some check and guard
upon a gentleman’s inferior agents, and preserve him at least from very
gross and notorious imposition.

Again, the policy of all laws has made some forms neceseary in the
wording of last wills and testaments, and more with regard to their attes-
tation. An ignorance in these must always be of dangerous consequence,
to such as by choice or necessity compile their own testaments without
any technical assistance. Those who have attended the courts of justice
are the best witnesses of the confusion and distresses that are hereby occa-
sioned in families ; and of the difficulties that arise in discerning the true

-

(%) Montesq. Eep. L. 1. 11. ¢. 5. gquid vi, aut jure prohAibetur. Just.1.3.1.
() leﬁ ejus, qued cuique facere libet, nisi  (d) Education, 8ec. 187,

(1) See the Editor’s reasons for his disapprobation of this definition of liberty in the note
to p. 136.—CH. .
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. meaning of the testator, or sometimes in discoveririg any meaning
[*8 ] atall; sothatin the end his estate *may often be vested quite
: contrary to these his enigmatical intentions, because perhaps he has
omnitted one or two formal words, which are necessary to ascertain the
sense with indisputable legal precision, or has executed his will in the pre-
sence of fewer witnesses than the law requires.

But to proceed from ptivate eoncerns to those of a more public conside-
ration. All gentlemen of fortune are, in consequence of their property, lia-
ble to be called upon to establish the rights, to estimate the injuries, to
weigh the accusations, and sometimes to dispose of the lives of their fel-
low-subjects, by serving upon juries. In this situation they have frequendy
a right to decide, and that upon their oaths, questions of nice importance,
in the solution of which some legal skill is requisite ; especially where the
law and the fact, as it often happens, are intimately blended together.
‘And the general incapacity, even of our best juries, to do this with any
tolerable propriety, has greatly debased their authority ; and has unavoida-
bly thrown more power into the hands of the judges, to direct, control, and
even reverse their verdicts, than perhaps the constitution intended.

But it is not as a juror only that the English gentleman is called upon
to determine questions of right, and distribute justice to his fellow-subjects :
it is principally with this order of men that the commission of the peace is
filled. Aad here a very ample field is opened for a gentleman to exert
his talents, by maintaining good order in his neighbourhood ; by punish- .
ing the dissolute and idle ; by protecting the peaceable and industrious ;
and, above all, by healing petty differences and preventing vexatious pro-
secutions. But, in order to attain these desirable ends, it is necessary that
the magistrate should understand his business; and have not only the
will, but the power also, (under which must be included the knowledge),
of administering lezal and effectual justice. Else, when he has mistaken

his authority, through passion, through ignorance, or absurdity, he
[*9 ] will be the object of *contempt from his inferiors, and of censure
from those to whom he is accountable for his conduct.

Yet farther; most gentlemen of considerable property, at some period
or other in their lives, are ambitious of representing their country in par-
liament: and those, who are ambitious of receiving so high a trust, would
also do well to remember its nature and i"~portance. They are not thus
honourably distinguished frorn the rest of their fellow-subjects, merely that
they may privilege their persons; their estates, or their domestics ; that
they may list.under party banners; may grant or withhold supplies ; may
vote with or vote against a popular or unpopular administration ; but npon
considerations far more interesting and important. They are the guar-
dians of the English constitution ; the makers, repealers, and interpreters
of the English laws ; delegated to watch, to check, and to avert every dan-
gerous innovation, to propose, to adopt, and to cherish any solid and well-
weighed improvement ; bound by every tie of nature, of honour, and of
religion, to transmit that constitution and those laws to posterity, amended
1f possible, at least without any derogation. And how unbecoming must
it appear in a member of the legislature to vote for a new law, who is ut-
terly ignorunt of the old ! what kind of interpretation can he be enabled to
give, who is a stranger to the text upon which he comments !

Indeed it is perfectly amazing that there should be no other state of
life, no other occupation, art, or science, in which some method of instruc-
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tion is not looked upon as requisite, except only the science of legislath
the noblest and most difficult of any. Appral{ioeahips are held neces:x;
to almost every art, eommercial or mechanical: a long course of reading
and study must ferm the divine, the physician, and the practical professos
of the laws : but every man of superior fortune thinks himself dorn

a legislator.  Yet Tully was of a different opinion; “it is *neces- [*10]
sary,” says he {¢) ¢ for a senator to be thoreughly acquainted with

the constitution ; and this, he declares, is a knowledge of the most exten-
sive nature ; a matter of science, of diligence, of reflection ; without whick
10 senator can possibly be fit for his office.”

The mischiefs that have arisen to the public from inconsiderate altera~
tions in our laws, are too obvious to be called in question ; and how far they
bave been owing to the defective education of our senators, is & point weil
worthy the public attention. The commoan law of England has fared like
other venerable edifices of antiquity, which rash and unexperienced work-
men have ventured to new-dress and refine, with all the rage of moedem
improvement. Hence frequently its symmetry hias been destroyed, its pro-
portions- distorted, and its majestic simplicity exchanged, for specious em-
bellishments and fantastic novelties. For, to say the truth, almoet all the
perplexed questions, almost all the niceties, intricacies, and delays, (which
have sometames disgraced the English, as well as other courts of justice,)
owe their original not to the common law itself, but to innovations that
have been made in it by acts of parliament, * overladen (as Sir Edward
Coke expresses it) (/) with provisoes and additions, and many times on a
sudden penned or corrected by men of none or very litle judgment in
law.” 'This great and well-experienced judge declares, that in all his time
he never knew two questions made upon rights merely depending upon the
common law ; and warmly laments the confusion introduced by ill-judging
and unlearned legislators. “ But if," he subjoins, “ acts of parthament were
after the old fashion penned, by such only as perfectly knew what the com-
mon law was before the making of any act of parliament concerning that
matter, as also how far forth former statutes had provided remedy for for-
mer mischiefs, and defects discovered by experience; then shouid
very few questions in law arise, *and the learned should not so [*11]
often and so much perplex their heads to make atonement and
peace, by construction of law, between insensible and disagreeing words,
sentences, and provisoes, as they now do.” And if this inconvenience was
80 heavily felt in the reign of Queen Elizabeth, you may judge how the
evil is increased in later times, when the statute book is swelled to ten times

a larger bulk, unless it should be found that the penners of our modern
slatutes have proportionably better informed themselves in the knowledge
of the common law.

What is said of our gentlemen in general, and the propriety of their ap-
plication to the study of the laws of their country, will hold equally strong or
still stronger with regard to the nobility of this realm, except only in the ar-
ticle of serving upon juries. But, instead of this, they have several peculiar
previnces of far greater consequence and concern ; being not only by birth
hereditary counsellors of the crown, and judges upon their honour of the lives
of their brother-peers, but also arbiters of the property of all their fellow-sub-

v
() Ds . 3. 18, Est tori fum  quo e3¢ senator nwllo pucte petest.
noese icam ; idqus late paict:—genus hoo  (f) 2 Rep. pref.
e scientias, diligeniias, mcmorise est; sime
Vor. L
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jeets, and that in the last resort. In this theirjudicial capacity they are bound

to decide the nicest and most critical points of the law : to examine and
correct such errors as have escaped the most experienced sages of the pro-
fession, the lord keeper, and the judges of the courts at Westminster.
Their sentence is final, decisive, irrevoeable ; no appeal, no correction, net
‘even a review can be had : and to their determination, whatever it be, the
inferior courts of justice must conform; otherwise the rule of property
would no longer be uniform and steady.

Should a judge in the most subordinate jurisdiction be deficient in the
knowledge of the law, it would reflect infinite contempt upon himself, ard
- disgrace upon those who employ him. And yet the consequence of his
ignorance is comperatively very trifling and emall: his judgment may be

examined, and his errors rectified, by other courts. But how muchk

[*12] more serfous and affecting is the case of a guperior judge, *if without

"~ any skill in the laws he will boldly venture to decide a question

upon which the welfare and subsistence of whole families may depend ¥

where the chance of his judging right, or wrong, is barely equal ; and

where, if he chances to judge wrong, he does an injusy of the most alarm-
ing nature, an injury without possibility of redress.

Yet, vast as this truth is, it can no where be so properly reposed as in
the noble hands where our excellent constitution has placed it : and there-
fore placed it, because, from the independence of their fortune and the dig-
nity of their station, they are presumed to employ that leisure which is the
consequence of both in attaining a more extensive knowledge of the laws
than persons of inferior rank : and because the founders of our polity relied
upon that delicacy of sentiment, so peculiar to noble birth ; which, as on

- the one hand it will prevent either interest or affection from intesfering in
questions of right, o on the other it will bind a peer in honour, an obliga-
tion which the law esteems equal to another’s oath, to be master of those
points upon which it is his birth-right to decide (2). -

The Roman pandects will furnish us with a piece of history not unap-

-plicable to our present purpose. Servius Sulpicius, a gentleman of the pa-
trician order, and a celebrated orator, had occasion to take the opinion of
Quintus Mutius Scevola, the then oracle of the Roman law ; but, for
want of some knowledge i that science, could not so much as understand
even the technical terms, which his friend was obliged to: make use of.
Upon which Mutius Sezvola could not forbear to upbraid him with this me-
morable repreof,(g) “ that it was a shame for & patrician, a nobleman, and
an orator of causes, to be ignorant of that law in which he was g0 pecu-
liarly concerned.” This reproach made so deep an impression on Sul-
picius, that he immediately applied himsclf to the study of the law,

. &) Ff-1.2.2.§43. Thrpe ea0e patricio, et nedilis st oamsar erenti, jus i guo versarctur ignorare.

(2) As a peer of parliament, when that body case, to answer on oath, 1 Jacob and Walker's
is sitting ]\ld.lg:ml]y a nobleman's pledge of Reports, 524. And the first step to obtain an
honourigeonmdere(i ual to another’s oath. answer from a peer, &c. is, after the bill is

“'The ordinary courts of common law know no filed, to petition the lord chancellor for his let-

 distinction of this kind; there, wherever an ter missive, which sts the defendant to
ordinary subject must swear to speak the truth, appear and answer; which if he disrcgards,.
s peer must equally be sworn. In courts of he may then be served with a subpeena, in the
equity, peets, peeresses, and lords of g:rhn- same manner as any other person. Newland,.
ment, answer on their honour only; t} m Cha. prac. 9. Mitferd’s Pleuding, 30, 1 Ifax-
persons of inferior degree are required, in xison, Cha. prac. 201
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wherein he arrived to that *proficiency, that he left behind him' [*13]
about an hundred and four-score volumes of his own compiling

upon the subject ; and became, in the opinion of Cicero (A), a much more
complete lnwyer than even Mutius Scevola himself.

I would not be thought to recommend to our English nobility and gen-
try to become as great lawyers as Sulpicius; though he, together with
this character, sustained likewise that of an excellent orator, a firm patriot,
and a wise indefatigable senator: but the inference which arises from
the story is this, that ignorance of the laws of the land hath ever been es-
teemed dishonourable in those who are entrusted by their country to main-
tain, to administer, and to amend them.

But surely there is little occasion to enforcs this argument any farthes
to persons of rank and distinction, if we of this place may be allowed to
form a general judgment from thoee who are under our inspection : happy
that while we lay down the rule, we can also produce the example. You
will therefore permit your professor to indulge both a public and private
satisfaction, by bearing this open testimony, that, in the infancy of thess
studies among us, they were favoured with the most diligent attendance,
and pursued with the most unwearied application, by thoee of the noblest
birth and most ample patrimony, some of whom are still the omaments of
this seat of learning, and others, at a greater distance, continue doing honour
to its institutions, by comparing our polity and laws with these of other
kingdoms abroad, or exerting their senatorial abilities in the couneils of the
nation at home.

Nor will some degree of legal knowledge be found in the least superfluous

to persons of inferior rank, especially those of the learned professions. The
clergyinparticular, besides the commonobligations they are under in propor-
tion to their rank and fortune, have also abundant reason, considered
*merely as clergymen, to be acquainted with many branches of the [*14]
law, which are almost peculiar and appropriated tothemselvesalone.
Such are the laws relating to advowsons, institutions, and inductions; to si-
mony, and simoniacal contracts; to uniformity, residence, and pluralities; to
tithes and other ecclesiastical dues; to marriages, (more especially of late,)
and to a variety of other subjects, which are consigned to the care of their
order by the provisions of particular statutes. To understand these aright,,
to discern what is warranted or enjoined, and what is forbidden by law, de-
mands a sort of legal apprehension, which is no otherwise to be acquired
than by use and a familiar acquaintance with legal writers.

For the gentlemen of the faculty of physic, I must frankly own that I.
see no special reason why they in partioular should apply themselvea to
the study of the law, unless in common with other gentlemen, and to com-
plete the character of general and extensive knowledge ; a character
which their profession, beyond others, has remarkably deserved. They
will give me leave however to suggest, and that not ludicrously, that it
might frequently be of use to families upon sudden emergencies, if the phy-
sician were acquainted with the doctrine of last wills and testaments, at-
least so far as yelates to the formal part of their execution (3).

(A) Brut. 43,

(3) At the period when the C: ies ry branch of legal study; nor had the con-
were published, forensic medicine had not verse been at all acknowledged, namely, the
been publicly recognized as a new or neceasa- propriety of medical meh being somewhat in~
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But those gentlemen who intend to profess the civil and ecelesiastical
laws, in the spvitual and maritime courts of this kingdom, are of all men
(next to-eommon lawyers) the most indispensably obliged to apply them-
selves seriously to the study of our municipal laws. For the civil and
canon laws, considered with respect to any intrinsic obligation, have no
force or anthority in this kingdom ; they are no more binding m England
than our aws are binding at Rgme. But, as far as these foreign laws, on
wceount of some peculiar propriety, have in some particular cases, and in
seme particular courts, been introduced and allowed by our laws, so far
they oblige, and no farther ; their authority being wholly founded upon

that permission and adoption. In which we are not singular in
f*15] our *notions : for even in Holland, where the imperial law is much
cultivated, and its decisions pretty generally followed, we are in-
formed by Van Leeuwen (i), that “ it receives its force from custorn and
the comsent of the people, either tacitly or expreesty given ; for otherwise, he
sdds, we should no more be bound by this law, than by that of the Almains,
the Franks, the Saxons, thé Goths, the Vandals, and other of the antient na-
tions.” Wherefore, in all points in which the different systems depart from .
each other, the law of the land takes place of the law of Rome, whether
\_ ancient or medern, imperial or pontifical. And, in those of our English
courts wherein a reception has been allowed to the civil and canon laws,
i either they exceed the bounds of that reception, by extending themselves
te other malters than are permitted to them ; or if such courts proceed ac-
eording to the decisions of those laws, in cases wherein it is controlled by
the law of the land, the common law in either instance both meay, and fre-
quently. does, prohibit and annul their proceedings : (k) and it will not be
a sufficient excuse for them to tell the king’s courts at Westminster, that
their practice is warranted by the laws of Justinian or Gregory, or is con-
formable to the decrees of the Rota or imperial chamber. For which rea-
son it becomes highly necessary for every civilian and canonist, that would
act with safety as a judge, or with prudence and reputation as an advo-
cote, to know in what cases and how far the English laws have given
sanction to the Roman; in what points the latter are rejected ; and where
they are both so intermixed and blended together as to form certain sup-
plemental parts of the common law of England, distinguished by the titles
of the king’s maritime, the king’s military, and the king’s ecclesiastical
law ; the propriety of which inquiry the university of Oxford has for more
than a century so thoroughly seen, that in her statutes (!) she appoints, that
one of the three questions-to be annually discussed at the act by the jurist-
inceptors shall relate to the common law ; subjoining this reason,
[*16] “ guia juris civilis studiosos decet haud imperitos esse *juris ic
, &s, et differentiag exteri patriique juris motas habere.” " And the sta-
tutes (m) of the university of Cambridge speak expressly to the same effect.
(D Dadicatis gorperks furls sivilia. Edit. 1663, () Tit. PIF, Sect. 2.5
(k) Hale Hist. C. L. c. 2. Selden in Flotam. 5§  (m) Dooter legum mow a dectoraty dobit eperam
Gaudrey’s case. 2 Inst. 899, _ legibus Anglia, wt mon sit imperitus carvm legum

formed as 1o what the law may require shall selves to the study of the law applicable to

or adjudged upon their testimony. cases of death by apparently donbtful or suspi-
The elaborate worke of Dr. Paris and of Dr. cious means; to cases of unsound mind ; or
Smith, and of others treating forensic medi- to those where want of sufficient disposing
eine at length, sufficiently show that the facul- power in a last illness might be evident or pre-
8y of physic may not unusefully apply them- sumed.—Lxx.
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From the general use and necessity of some acquaintance with the
common law, the inference were extremely easy with regard to the pro-
ety of the present imstitution, in-a place to which gentlemen of all ranks
and degrees resort, as the fountain of all useful knowledge. But how it
bas come to pasa that a design of this sort has never before taken place in
the university, and the reason why the study of our laws has in general
fallen into disuse, ¥ shall previously proceed to inquire. -

Sir John Fortescue, in his panegyric on the laws of England, (which
was written in the reign of Henry the Sixth,) puts (1) a very obvious ques~
tion in the mouth of the young prince, whom he is exhorting to apply him-
self to that branch of learning : “ why the laws of England, being so good,

#0 fruitful, and so commodious, are not taught in the universities, as the
civil and canon laws are ?” In answer to which he gives (0) what seems,
with due deference be it epoken, a very jejune and unsatisfactory reason ;
being, ‘in short, that * as the proceedings at common law were in his time
camed on in three different tongues, the English, the Latin, and the
French, that science must be necessarily taught in those three several lan-
guages ; but-that in the universities all eciences were taught in the Latin
tongue only ; and therefore he concludes, “ that they could not be conve-
niently taught or studied in our universities.” But without attempting to
examine seriously the validity of this reason, (the very shadow of which,
by the wisdom of your late constitutions, is entirely taken away,) we per-
haps may find out a better, or at least a more plausible account, why. the
study of the municipal laws has been banished from theee seats of scienoe,
than what the- learned chancellor thought it prudent to give to his royat
.pupil
“  *That ancient collection of unwritten maxims and customs, [*17]
which is called the common law, however compounded or from
whatever fountains derived, had subeisted immemorially in this kingdom ;.
and, though somewhat altered and impaired by the violence of the times,
had in great measure weathered the rude shock of the Norman conquest.
This had endeared it to the people in general, as well because its decisions
were universally known, as because it was found to be excellently adapted
to the genius of the English nation. In the knowledge of this law con-
sisted great part of the leaming of those dark ages; it was then taught,
says Mr. Selden(p), in the monasteries, in the universities, and in the families
of the principal nobility. The clergy, in particular, as they then engroesed
almost every other branch of learning, so (like their predecessors the Bri- |
tish Druids) (¢), they were peculiarly remarkable for their proficiency in
the stady of the law.  Nullus clericus nisi causidicus, is the character given
of them soon after the conquest by William of Malmsbury (r). The
judges therefore were usually created out of the sacred order (s), as was
likewise the case among the Normans; (¢) and all the inferior offices were
supplied by the lower clergy, which has occasioned their successors to be
denominated clerks to this dag. - : . .
But the common law of England, being not committed to writing, but

\
\

Aabet sua patria, et di ias exteri patrii- s) Dugdale Orig. Jurid. c. 8.
i.:“ Juris moscat. Scat. Eliz, R c. 14, C’:well. ((t? Les quu s0nt sages personnes et aulentiquers,
tint, in’proémio. i es arch ques, ques, les :
(») C. 47, des eglises cathedrauls, ct les auires personnes qus
0) C. 48. ont dignitez in saincte cglise ; les abbex, les pricurs
In Fletam. 7. 7. conventaulz, ¢t les e‘gouvcmun des cglizes, &c.
1; Ceesar de bello Gal. 6. 12 Grand Coustumidr, ch. 9.

(r) D¢ Gest. Reg. L. 4.
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only handed down by tradition, use, and experience, was not o heartily
relished by the foreign clergy, who came over hither in shoals during the
reign of the conqueror and his two sons, and were utter strangers to our
constitution as well as our language. And an accident, which soon after

happened, had nearly completed its ruin. A copy of Justinian’s
[*18] pandects, being newly (u) discovered at Amalfi, #soon brought the

civil law into vogue all over the west of Europe, where before it
wasg quite laid aside (w), and in a manner forgotten, though some traces of
its authority remained in [taly (z) and the eastern provinces of the em-
pire. (y) This now became in a particular manner the favourite of the
popish clergy, who borrowed the method and many of the maxims of their
canon law from this original. The study of it was introduced into several
universities abroad, particularly that of Bologna, where exercises were
performed, lectures read, and degrees conferred in this faculty, as in other
branches of science ; and many nations on the continent, just then begin--
ning to recover from the convulsions consequent upon the overthrow of the
Roman empire, and settling by degrees into peaceable forms of govern-
ment, adopted the civil law, (being the best written system then extant,)
a8 the basis of their several constitutions ; blending and interweaving it
among their own feodal customs, in some places with a more extensive, in
others a more confined authority (z).

Nor was it long before the prevailing mode of the times reached Eng-
land. For Theobald, a Norman abbot, being elected to the see of Canter-
bury (a), and extremely addicted to this new study, brought over with him
in his retinue many learned proficients therein; and, among the rest,
Roger, simamed Vacarius, whom he placed in the university of Oxford (5),
to teach it to the people of this country. But it did not meet with the
same easy reception in England, where a mild and rational system of laws
had been long established, as it did upon the continent; and though the
monkish clergy, devoted to the will of a foreign primate, received it with
eagerness and zeal, yet the laity, who were more interested to preserve the
old constitution, and had already severely felt the effect of many Norman

innovations, continued wedded to the use of the common law.

[*19] King Stephen immediately *published a proclamation (c), forbid-

- ding the study of the laws, then newly imported from Italy, which

was treated by the monks (d) as a piece of impiety ; and, though it might

prevent the introduction of the civil law process 1nto our courts of justice,

yet did not hinder the clergy from reading and teaching it in their own
schools and monasteries.

From this time the nation seems to have been divided into two parties,
the bishops and clergy, many of them foreigners, who applied themselves
wholly to the study of the civil and canon laws, which now came to be in-
separably interwoven with each other; and the nobility and laity, who ad-
hered with equal pertinacity to the old common law ; both of them reci-
procally jealousof what they were unacquainted with, and neither of them,
perhaps, allowing the opposite system that real merit which is abundantly

-;‘l::l’:;:' D. 1;:3 Lo (.; A. D. 1188, At P
() isigeth. 2. 1, 9. ) Gervas. Doroberun. Act. Pontif. Cantuar. col.
- @) Capindar. Hiudov. Pii. 4. 102 108 v
Beaﬂn Fletam. 5. 5. (2‘ Rog. Bacon citat. Selden in Fletam. 7. 6,
) Domat's Treatise of Law,c. 13.§9. Epis- in Fortesc. c. 33. and 8 m Pref.

tol. Innocent IV, in M. Paris ad J. D. 1254, ¢« (4) Joan. Sarisburiens. Polycra. 8 22.
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to be found in each (4). This appears, on the one hand, from the spleen
with which the monastic writers (¢) epeak of our municipal laws upon all
occasions ; and, on the other, from the firm temper which the nobility
shewed at the famous parliament of Merton, when the prelates endeavoured
to procure an act to declare all bastards legitimate in case the parents in-
termarried at any time afterwards ; alleging this only reason, because holy
church (that is, the canon law,) declared such children legitimate ; but
‘“all the earls and barons (says the parliament roll) with one voice
answered, that they would not change the laws of England, which had
hitherto been used and approved.” And we find the same jealousy pre-
vailing above a century afterwards (g), when the nobility declared, with a
kind of prophetie spirit, “ that the realm of England hath never been unto
this hout, neither by the consent of our lord the king, and the lords

of parliament, shall it ever be, *ruled or governed by the civillaw”(4). [*20]
And of this temper between the clergy and laity many more instan-

ces might be given.

While things were in this situation, the clergy, finding it impossible to
root out the municipal law, began to withdraw themselves by degrees from
the temporal courts; and to that end, very early in the reign of King
Henry the Third, episcopal constitutions were published (), forbidding all
ecclesiastics to appear as advocates in_foro seculari :(5) nor did they long
continue to act as judges there, not caring to take the oath of office which
was then found necessary to be administered, that they should in all things
determine according to the law and custom of this realm (£), though they
still kept possession of the high office of chancellor, an office then of little
juridical power ; and afterwards, as its business increased by degrees, they
modelled the process of the court at their own discretion.

But wherever they retired, and wherever their authority extended, they
carried with them the same zeal to introduce the rules of the civil, in ex-
clusion of the municipal law. This appears in a particular manner from
the spiritual courts of all denominations, from the chancellor's courts in
both our universities, and from the high court of chancery before mention-
ed ; in all of which the proceedings are to this day in a course much con-
formed to the civil law : for which no tolerable reason can be assigned, un-
less that these courts were all under the immediate direction of the popish
ecclesiastics, among whom it was a point of religion to exclude the muni-
cipal law ; Pope Innocent the fourth having forbidden (/) the very reading

(/4 L L T P T, (0 Bk T g 2,6 b P
.(afml?n, Concil. A. D. 1217. Wilkios, vel. 1.

comites et barenes una voce responderunt, quod no-
(k) Belden, in Fletem. 9, 3,

e “‘" “.‘"‘ mutare, ’u‘w wiitate p
sunt ¢t g, odate.
N M. Paris, ad A. D. 1254,

(&) 11 Ric. .

(4) Though the civil law, in matters of con-
tract and the general commerce of life, may be
founded in pnnciples of natural and universal
justice, yet the l&itmy and despotic maxims,
‘which recommended it as a favourite to the
pope and the Romish clergy, rendered it de-
servedly odious to the p;ﬂ:l(e of England.
Quod principé placuit legis vigorem, (Inst.
1. 2. 6.) the magna charta of the civil law,

- could never be reconciled with the judictum
tum vel lex terre.—CH.

(5) The interdict of the canon law against
clerical candidates entering the legal profes-

sion, has been recogmised and enforced in a
recent instance, wherein the party applied for
admission as an advocate into the spiritual
courts, and was rejected becausc he had been
in deacon’s orders. The court of King’s
Bench refused an application for a mandamus,
8 East Rep. 213. But it must not thereby be
inferred, that no one who has been in holy or-
ders can be admitted to practice in the tem|
ral courts. The degree of barrister is confer-
red at the will of the inn of court to which the
candidate belongs, and no such ground of ex-
clusion has been insisted on.
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of it by the clergy, because its decisions were not founded on the imperial
constitutions, but merely on the customs of the laity. And if it be consi-
dered, that our universities began about that period to receive their present
form of scholastic discipline ; that they were then, and continued
[*21] to *be till the time of the reformation, entirely under the influence
of the Popish clergy; (Sir John Mason the first Protestant, being
also the first lay, Chancellor of Oxford ;) this will lead us to perceive the
reason, why the study of the Roman laws was in those days of bigotry (m)
pursued with such alacrity in these seats of learning ; and why the com-
mon law was entirely despised, and esteemed little better than heretical.

And, since the reformation, magy causes have conspired to prevent its
becoming a part of academical education. As, first, long usage and es-
tablished custom ; which, as in every thing else, so especially in the forms
of scholastic exercise, have justly great weight and authority. Secondly,
the real intrinsic merit of the civil law, considered upon the footing of rea-
son and not of obligation, which was well known to the instructors of our

outh ; and their total ignorance of the merit of the common law, though
its equal at least, and perhaps an improvement on the other. But the prin-
cipal reason of all, that has hindered the introduction of this branch of
learning, is, that the study of the common law, being banished from hence
in the times of popery, has fallen into a quite different channel, and has
hitherto been wholly cultivated in another place. But, as the long usage
and established custom of ignorance of the laws of the land, begin now to
" be thought unreasonable ; and as by these means the merit of those
{#*22] *laws will probably be more generally known ; we may hope that
the method of studying them will soon revert to its ancient course,
and the foundations at least of that scienice will be laid in the two univer-
sities ; without being exclusively confined to the channel which it fell into
at the times I have just been describing.

For, being then entirely abandoned by the clergy, a few stragglers ex-
cepted, the study and practice of it devolved of course intd the hands of lay-
men ;| who entertained upon their parts a most hearty aversion to the civil
law (n), and made no scruple to profess their contempt, nay even their ig-
norance (0) of it, in the most public manner. But still as the balance of
learning was greatly on the side of the clergy, and as the common law was
no longer laught, as formerly, in any part of the kingdom, it must have
been subjected to many inconveniences, and perhaps would have been gra-

(m) There canoot be a i of the is, que eritiam in utro-
absurd and superstitious veneration that was paid  gue jure Xduo't,ut lice in scholis legere ausa sit.”
%0 these laws, than that the most learoed writers of (n) Fortesc. d¢ Laud. LL.c. 25
the times thought they could not form a perfect (0) This remarkably a; in the case of the
character, even of the blessed virgin, without mak- Abbot of Torun, M. 22 Kdaw I71. 24. who had caus-

And, 1,

ing hera civilian and a canonist ; which Albertus
Magnus, the renowned dominican doctor of the
thirteenth century, thus proves in his Summa de
Laudibus christifere virginis &dim'mm magis quam
Aumanum opus) qu. ”.e 5. O Item quod jura ci-
vilia, et lages, et decreta scivit in summo, probatur

modo : sapiewtia odvocati manifestatur in tri-
bus ; unum, quod obtincat ommia contra judicem
Justum et ; do, quod contra adver-
Sariwn astulum ot sagecem ; fertio, qued in canse
desperata : sed bdeatissima virge, contra judicem

tentissi 5 Domit ; contra adversarium oal-
ll'jl'.ll'm, dgdoln! ,-'ingnu wostra desperata ;

P " To which an eminent
{ranciscan, two centuries afterwards, Beroardinus
dew(inﬂdc,x‘cn 4.36rm. 9.) very gravely sub-
Joins this note : “ Nec videtur incongruum mulieres
Aabereperitiomjuris. Legiturenimde wxors Joannis

ed a certain prior to be summoned to answer at
Avignon for erecting an orntory contra inhibitie-
nem novi operis ; by which words Mr. Selden, é::
Flet. 8. 5.) very justly understands to be meant

title d¢ novi operis nuntiatione bLoth im the civil
and canoa laws, (Ff. 39, 1. C. 8. 11. and Decretal.
not Estrav. 5. 32.) whereby the erection of any
new buildings in prejudice of more aucient ones
was prohibited. But Skipwith, the king’s serjcant,
and afterwards Chief Baron of the Exchequer, de-
clares them to i

bat little by informiug him, that ify a res-
titation in their law : &:'whkhm :’e very
ng y,ronln ves to nonn?f o thems.
o we. un restitution en lowr ca
ce0 a'nom?rigﬂr‘, & WP
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14 ON THE S8TUDY [Inrao.

order directed to the mayor and sheriffs of London, commanding that
no regent of any law schools within that city should, for the future, teach
law therein (). The word law, or leges, being a general term, may creats
some doubt, at this distance of time, whether the teaching of the civil law,
or the common, or both, is hereby restrained. But in either case it tends
to the same end. If the civil law only is prohibited, (which is Mr. Sel-
den’s (w) opinion,) it is then a retaliation upon the clergg, who had ex-
cluded the common law from tkeir seats of learning. If the municipel law
be also included in the restriction, (as Sir Edward Coke (z) understands it,
and which the words seem to import,) then the intention is evidently this ;
by preventing private teachers, within the walls of the city, to colloct al
tge common lawyers into the one public university, which was

stituted in the suburbs. :
[*25]  *In thisjuridical university (for such it is insisted to have been by

Fortescue (y) and Sir Edward Coke) (2) there are two sorts of colle-
giate houses ; one called inns of chancery, in which the younger students
of the law were usually placed, “ learning and studying (says Fortescue,)
(a)" the originals, and, as it were, the elements of the law ; who, profiting
therein, as they grew to ripeness, so were they admitted into the greater
inns of the same study, called the inns of court.” And in these inns of
both kinds, he goes on to tell us, the knights and barons, with other gran-
dees and noblemen of the realm, did use to place their children, though
they did not desire to have them thoroughly learned in the law, or to get’
therr living by its practice : and that in his time there were about two
thousand students at these several inns, all of whom he informs us were
Sihis nobilium, or gentlemen born. .

Hence it is evident, that (though under the influence of the monks our
universities neglected this study, yet) in the time of Henry the Sixth it
was thought highly necessary, and was the universal practice, for the
young nobility and gentry to be instructed in the originals and elements of
the laws. But by degrees this custom has fallen into disuse ; so that, in
the reign of Queen Elizabeth, 8ir Edward Coke (b) does not reckon above
a thousand students, and the number at present is very considerably less.
‘Which seems principally owing to these reasons: first, because the inns of -
chancery being now almost totally filled by the inferior branch of the pro-
fesgion, are neither commodious nor propes for the resort of gentlemen of
any rank or figure ; so that there are very rarely (6) any young students
entered at the inns of chancery : secondly, because in the inns of court all
sorts of regimen and academical superintendance, either with regard to

Ne aliguis schelas de legibus i C. 49,
lo(':xdﬁ:#c‘zwm t’bi::s'l‘:‘u doceat. et ?i 3 R?.przf.
«) C. 4!
(8) 3 Rep. pref.

newly in-

O

(6) The inns of court are, the Inner Tem-
ﬂ:, iddle Temple, Lincoln’s Inn, and Gray’s
, from which societies alone, students are
called to the bar. The inns of chancery are,
Clifford’s Inn, Clement’s Inn, Lion’s Inn, New
Ion, Fumival's Inn,(7) Thavies’ Inn, Sta-
ple’s Inn, and Bamard’s Inn.  These are sub-
ordinate to the inns of court; the three first
(7) Fumival's Inn has ceased to exist as a
law society. The buildings becoming much
ilapi and out of ir, the whole were
down ; and, with the garden, have giv-

belong to the Inner Temple, the fourth to the
Middle Temple, the two next to Lincoln’s Inn,
and the two last to Gruy’s Inn. (Dug. Oryg.
Jurid. 320 et Passim.) Admission to the
inns of chancery, with an intention of being
called to the bar, is now of no avail with re-
to the time and attendance required by
e inns of court.—CH.
en place to modern structures, erected under
a lease of the site from the Society of Lin-
coln’s Inun. *
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16 ON THE» STUDY

[Inero.
Surely, if it were not before an object of academical knowledge, it was
high time to make it one:- and to those who can doubt the prapriety of its
reception among us, (if any such there be,) we may return an answer in
their own way, that ethics are confessedly a branch of academical learn- .
ing; and Aristotle Aimself has said, speaking of the laws of his own coun-
try, that jurisprudence, or the knowledge of those laws, is the principal and
most perfect branch of ethics (e).

From a thorough eonviction of this truth, our munificent benefactor, Mr.
+Viner, baving employed above halfa century in amassing materials for new-
modelling and rendering more commodious the rude stady of the

[*28] laws of the land, consigned *both the plan and execution of these his
public-spirited designs to the wisdom of his parent university. Re-
solving to dedicate his learned labours “ to the benefit of posterity and the
perpetual service of his country” ( f), he was sensible he could not per-
form his resolution in a better and more effectual manner, than by extend-
ing to the youth of this place, those assistances of which he so well re-
raembered and so heartily regretted the want. And the sense which the
university has entertained of this ample and most useful benefaction must
appear beyond a doubt from their gratitude, in receiving it with all possible
marks of esteem (£) ; from their alacrity and unexampled dispatch in ear-
rying it into execution (%) ; and, above all, from the laws and constitutions
by which they have effectually guarded it from the neglect and abuse to

which such institutions are liable (i).

() Teksia padisa apern, bre rs rekeias aperns
XPnts s, wuﬁi-;an&l.&a.s.m :

‘%l:'ﬂu Preface to the 18th volume of his

t.

(l) r. Viner is envolled among the public be-
o iversity by decree

f the
tion.

(M) Mr. Viner died June 5. 1766, His effects aud

were collected and lume of bis
work printed, almos of, and the
aecevunts made up, | rom his de-
cense, by the very diligent and wo administra-

TR i SN

L . a 0! el 5 e

nuekier.) o, m and Mr. Betis, of Univ;rl‘lﬁ'
m" 3, W care was conll(ned

reity. Another s

uaive, . year was employed in
considering and settling a plan of the proposed in-
wtitution, and in ng the statutes thereupon,

which were finally confirmed by convocation on the
34 of July, 1758. The professor was elected on the
20th " Sottowin and ltm u-lmllud on the
sucééeding . t was ed at the
........-m..{m.,a, Slish a fellowship ; and
a fellow was dingly el i J

1

g n y fol-
m ng.—The residue of this fund, arising from the

of Mr. Viner’s abridgment, will probnbly be
sufficient hereafter to found another fellowship and
ml:hnhlp, or three more scholarships, as sball be

. That the of this benef: be sep
rately kept, and annaally audited by the del

a-

convoca-

‘We have seen an universal emula-

one solemn public lecture on the laws of Engiaod,
and Lo the Engilsh language, in every academical
term, at certain stated times previous to the com-
ot of the law term ; or
twenty nds for every to Mr.
neral fund : and also h{hlmselfotbydm%:
approved, if i , by the vice-ch
pr jorifp both the cause and
the deputy to be lly app! d
tion,) do vead one complete cotrse of lec-
tures on the laws of nfhnd,andhthc
Iunange. isting of sixty | at the Jeast,
to read during the uoiversity ter:a time,
such proper intervals, that not more than four.lee-
tares may fall within an m week ; that the
professor do give a monug. of the time when
the course is to begin, and do read g;:u'awtlo
scholars of Mr. Viner's foundation ; may de-
mand of other auditors such ‘fmlty as shall be set-
tled from time to time by decree of convocation ;
and that for every of the sald sixty lectures omit-
ted, the professor, on complaint made to the vice-
chancellor within the year, do forfeit
to Mr. Viner’s general fund; the
performed his duty to lie ngn
+. That every professor
during life, ualess in case of such misbebaviour as
shall amount to bannition by the university statutes,
or unless he deserts the profession of the law by be-
taking himself to another professlon; or unless, af-
ter one admonition by the vice-chancellor and proc-
tors for notorious negleet, he is ruilty of another

:

of accounts and professor, and afterwards reported

to convocation.

2. That a of the laws of England
be established, with a of two hundred peunds
per annum ; the profcssor to be elected by convo-
cation, and to be at the time of his clection at least
& master of arts or bachelor of civil law in the ani-
versity of Oxford, of ten years standing from bis
mauiculation ; and also a barrister at law, of four
yeurs standing at the bar.

3. That such professor (by hirself, or by deputy
40 be previously approved by convocation) do read

flagrant 3 in any of which cases he be de-
prived by the vice-chancellor, with couscnt of the
of convocation.

5. That such a number of fellowshi
pend of fifty pounds per annuin, and scholarships
with a stipend of thirty pounds, be established, as
the convocation shall {rom time to time ordain, ac-
cording to the state of Mr. Viner's revenues.

6. That every fellow be electrd by convocaton,
and at the time of election be unmarried, and at
least a master of arts or a bachelor of civil law,
and a member of some college or hull in the uni-
versity of Oxford ; the scholars of this foundath

, with a stie
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tion who best should understand, or most faithfully pursue, the designs ‘of
our generous patron: and with pleasure we recollect, that those

who are moet distinguished *by their quality, their fortune, their [#30]
station, their learning, or their experience, have appeared the most
zealous to promote the success of Mr. Viner's establishment.

The advantages that might result to the ecience of the law itself, when
a little more attended to in these seats of knowledge, perhaps, weuld be
very considerable. The leisure and abilities of the learned in these retire-
ments might either suggest expedients, or execute thoee dictated by wisee
heads (k), for improving its. method, retrenching its superfluities, and re-
conciling the little contrarieties, which the practice of many centuries will
neceseurily create in any human system ; a task which those who are
deeply employed in business, and the more active scenes of the profession,
can hardly condescend to engage in. And as to the interest, or (which is
the same) the reputation of the universities themselves, I may venture to
pronounce, that if ever tiiis study should arrive to any tolerable perfection
either here or at Cambridge, the nobility and gentry of this kingdom would
not shorten their residence upon this account, nor perhaps entertain a
worse opinion of the benefits of academical education. Neither should it
be consulered as a matter of light importance, that while we thus extend
the pomeria of university learning, and adopt a new tribe of citizens
within these philosophical walls, we interest a very *numerous [#31}
and very powerful profession in the preservation of our rights and
revenues.

For I think it past dispute that those gentlemen, who resort to the inns
of court with a view to pursue the profession, will find it expedient, when-
ever it is practicable, to lay the previous foundations of this, as well as
every other science, in one of our learned universities. We may appeal to
the experience of every sensible lawyer, whether'any thing can be more
hazardous or discouraging, than the usual entrance on the study of the
law. A raw and unexperienced youth, in the most dangerous season of
life, is transplanted on a sudden into the midst of allurements to pleasure,
without any restraint or check but what his own prudence can suggest ;
or such as bave been schojars, (if qualified and ap- monished 0 to do by the vice-cbancellor and proc-
proved of by convacation,) (o bave the preference: tors; and that both fellowships and scholarshi

that if Dot & barrister when chosen, be be called expire at the end of ten years afler ench respective
the bar within one year afier his election; but do election; a-d become void In case of gross misbe-

reside ip the gui: two months in every year, haviour, non-residence for two years ) IR
or, in case of won-residence, do forfeit the riage, ot being called to the bar the timpe
of that year to Mr. Viner’s general fund. before Umited, (being duly admouished so o be by

7. That holar be el d by i the vice-chancellor and or the

and, at the time of election be unmnarried, and a
member of same college or hall in the university of
Oxford, who shall have been matriculated twenty-
four calendar months at the least ; that he do take
the degree of bachelor of civil law with all conve-
vieut speed (either proceeding in urts ur othér-
wise) ; and previous to his taking the same, betweea
the sccond and eighth year from his matriculation,
be bound to attend two oourses of the professor’s
lectures, to be certified uoder the professor’s hand ;
and within one year after taking the same to be
called to the bar; that be do annuelly reside six
months, till be is of four years standing, and four
months from that time till be is master of arts or
bachelqr of ¢ivil law ; after which be be bound to
reside two menths in every year ; or,in case of non-
residence, do forfeit the stipend of that year to Mr.
Viner's general fund.

8. That the scholarships do become void in case

of on the profi , of pot tal
the degree of bachelor of civil law, being duly ad-

rofession of the law by following any other
on; and that in asy of these cases the
chaucellor, with consent of couvoeation, do declar®
the place actually void.
9. That in case of any vacancy of the professor-
be ratably divided bl::w"o‘?h:‘“e
current year be ratal een pre-
d .’ or his rep jves, and the
sor; and that a vew election be had within one
month afterwards, unless by that means the time of
election sball fall within any vacation, in which
case it be deferred to the first week in the
t«!.'u-m.r Andchth:‘t“ hobtem an emvmh“
held for su or any
lating to Mr. Viner’s benefaction, ten dsys’ public
notice be given to esch coliege and hall of the con-
vocation, and the cause of convol it.—CRhitty.
- P:r‘r‘e’:el.-l: tlg,e stipend.
orious duty vi
(k) Lovd Bacon'’s proposals and offer of a di-
gest.—Chinty.
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with no public direction in what course to pursue his inquiries; no private
assistance to remove the distresses and difficulties which will always em-
barrass a beginner. In this situation he is expected to sequester himself
from the world, and, by a tedious lonely process, to extract the theory of
law from a mass of undigested learning ; or else, by an assiduous atten-
danca on the courts, to pick up theory and practice together, sufficient to
qualify him for the ordinary run of business (8). How little therefore, is it
to be wondered at, that we hear of 8o frequent miscarriages ; that so many
gentlemen of bright imaginations grow weary of 80 unpromising a
search (/), and addict themselves wholly to amusements, or other les inno-
cent pursuits; and that so many persons of moderate capacity confuse
themselves at first setting out, and continue ever dark and puzzled du-
ing the remainder of their lives.
e evident want of some assistance in the rudiments of legal know-
ledge has given birth to a practice, which, if ever it had grown te
[*82] be general, must have proved of extremely *pernicious conse-
- quence. I mean the custom, by some so very warmly recom-
mended, of dropping all liberal education, as of no use to students in the
law, and placing them, in its stead, at the desk of some skilful attorney, in
order to initiate them early in all the depths of practice, and render
more dextrous in the mechanical part of business. A few instances of par-
ticular persons, (men of excellent learning and unblemished integrity,)
who, in spite of this method of education, have shone in the foremost ranks
of the bar, afforded some kind of sanction to this illiberal path to the pro-
fession, and biassed many parents, of shortsighted judgment, in its favour ;
not cousidering that there are some geniuses formed to overcome all dis-
advantages, and that, from such particular instances, no general rules can
be formed ; nor observing that those very persons have frequently recom-
mended, by the most forcible of all examples, the disposal of their own off-
spring, a very different foundation of legal studies, a regular academical
education. Perhaps too, in return, I could now direct their eyes to our
principal seats of justice, and suggest a few lines in favour of university
learning (m) : but 1n these, all who hear me, I know, have already pre-
vented me.
™ Making, therefore, due allowance for one or two shining exceptions, ex-
perience may teach us to foretel that a lawyer, thus educated to the bar,
in subservience to attorneys and solicitors (n), will find he has begun at the
wrang end. If practice be the whole he is taught, practice must also be
the whole he will ever know: if he be uninstructed in the elements and
first principles upon which the rule of gractice is founded, the least varia-
tion from established precedents will totally distract and bewilder him :

[InTmo*

8 B S I et M e il o e
ven us a our 'were
own distress upon this ocomsion : + Emisit we ma e lled by gestion , two of whom had been

ter Londinum, juris nestri capessends gratia ; cw~ fellows of Al Is College; another, student of

T jus oum vulub\j:. m«é":np.m"“m lin- Christ Church; and the fourth, a fellow of Trinity
peregrinam, dialectum darbaram, methodum Oollege, Olmbrld,e.' :

molem non ingentem solum sed per-  (m) Bee Kennet’s Life of Bomner, p. 67.

potuis humeris sustinendam, excidit miki (fateor)

(8) Barristers and special pleaders are now
accustomed to receive pupils for the purposes
of affording them instruction in the principles
and practice of the law, so much 80 as to raise
a doubt as to the use of the Vinerian founda-
tion for those, at least, who assume the study

of the law as a profession. . .

* The two first were, LodeoﬂI;i:ﬁnM
Lord Chief Justice Willes; the third, Lord
Mansfield; and the fourth, Sir Thomas Se-
well, Master of the Rolls.—CH.
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s kez scripte €88 (o) s the utmost his knowledge will arrive at; he must
never aspire to form, and seldom expect to comprebend, any arguments
drawn, & prieri, from the spirit of the lJaws and the natural foundations of

jastice. : :
. ®Nor is this all ; for (as few persons of birth or fartune, or even [*38)
of scholastic education, will submit to the drudgery of servitude and .
the manual la” - o 'uhofm;?;e,)-houldth'nmﬁm' ;
prevail to an we must y expect to see a gentle-
man ofd'u&icuon or iearning at the bar. And what the consequence
may be, to have the interpretation and enforcement of the laws (which in-
cude the entire disposal of our properties, liberties, and lives,) fall wholly
htot.he)hnndsofobwuroonlli&em&emen, is matter of very public con-
cerm (9). i
The inconveniences here pointed out can never be effectually preven
but by meaking academical educaﬁonapreviouastoptothey. u:f
the comamon law, and at the same time making the rudiments of the law a
part of academical education. For sciences are of a sociable disposition,
and flourish best in the neighbourhood of each other; nor is there any
branch of ing but may be helped and improved by assistances drawn
from other arts. theregre,thenudentinouxlaws th formed both his
seatiments and style by perusal and imitation of the purest classical wri-
ters, among whom the historians and orators will best deserve his regard ;
if he can reason with precision, and separate argument from fallacy, by the
clear simple rales of pure unsophisticated logic ; if he can fix his attention,
and steadily pursue truth through any the moet intricate deduction, by the
use of mathematical demonstrations; if he has enlarged his conceptions
of nature and art, by a view of the several branches of genuine experimen-
tal philosophy ; if he has impressed on his mind the sound maxims of the
law of nature, the best and moet authentic foundation of human laws ; if,
hnli.hobn contemplated those maxims reduced to a practical system in
the laws of imperial Rome ; if he has done this, or any part of it, (though

- (o) Ff.40.9. 12,

(®) The leaming, which of late years has such any more, till, in some better age, true
inguish bar, I little to bition, or the love of fame, prevails over ava-
that soch will ;ge(hly be the de- rice ; and till men find leisure and encourage-
stae of the laws of England. Ourau- ment to prepare themselves for the exercise of
s labours and example have contributed this profession, by climbing up to the vantage
in no inconsiderable degree to rescue the pro- ground, so my Lord Bacon calls it, of science,
fession from the reproaches of Lord Boling- instead of grovelling all their lives below, in &
broke, whose sentiments upon the education mean but gainful :ﬁplit_utlon to all the little
of a baxrister so fully with thosg of arts of chi Till this happen, the profea.
the learned judge, that they deserve to be an- sion of the law will scarce deserve to be rank-
nexed to this e&m& dissertation on the study ed among the learned professions ; and when-
the law :— . ever it happens one of the vantage grounds to
“1 might instance (says he), in other pro- which men must climb is metaphysical, and
fessions, the obligation men lie under of ap- the other historical, knowledge.
ing to certain parts of hi ; and I can “ They must pry into the secret recesses of
forbear doing it in that of the law, in its the human heart, and b well acquainted
mature the noblest and most beneficial toman- with the whole moral world,.that they may
kind, in its abuse and debasement the most discover the abstract reason of all laws; and
sordid and the most pernicious. A lawyernow they must trace the laws of particular states,
3 ing more, I speak of ninety-nine in a especially of their own, from the first rou
bundred at least, to use some of Tully’s words, sketchesto the more perfact draughts; from
e e s aceps. sylabaram, e hrenuts il the. effeots e A and e
ormularum, sy m, u e eflects, y >
But hv{ been h“ym were ora. that they produced.” (Stud. of Hist. p. 353,
..m historians : there have been quarto edition.)—CH.
Becons aad Clavendoms. There will be none

i
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all may be easily done under as gble instructors as ever gtaced any seats
of learning,) a student thus qualified may enter upon the study of the law

with incredible advantage and reputation. And if, at the concla-
[*34] sion, or during *the acquisition of these accomplishments, he will

afford himself here a year or two’s farther leisure, to lay the foun-
dation of his future labours in a solid scientifical method, without thirsting
400 early to attend that practice which it is impoesible he should rightly
oomprehend, he will afterwards proceed with the greatest ease, and will
. wmfold the most intricate points with an intuitive rapdity and clearness.

I shall not insist upon such motives as might be drawn from principles

of economy, and are applicable to particulars only : I reeson upon mare

topics. And therefore to the qualities of the head, which I have
just enamerated, I cannot but add those of the heart ; affectionate loyalsy
to the king, a zeal for liberty and the constitution, a sense of real honour,
and well grounded principles of religion, as necessary to form a truly valu-
able Enghsh lawyer, a Hyde, a Hale, or a Talbot. And, whatever the
ignergnce of some, or unkindness of others, may have heretofore untruly
suggested, experience will warrant us to affirm, that these endowments of
Joyalty and public spirit, of honour and religion, are no where to be found
in more high perfection than in the two universities of this kingdom.

Before I conclude, it may perhaps be expected that I lay before you a
short and general account of the method I propose to follow, in endeavout-
g to execute the trust you have been pleased to repeee in my hands.
And in these solemn lectures, which are ordained to be read at the entrance
of every term, (more perhaps to do public honour. to this laudable institu-
tion, than for the private instruction of individuals,) (p) I presume it will
best answer the intent of our benefactor, and the expectation of this learn-
ed body, if 1 attempt to illustrate at times such detached titles of the- law
as are the most easy to be understood, and most capable of historical or
ctitical ornament. Bat in reading the complete course, which is annually

consigned to my care, a more regular method will be necessary ;
[*35] and, till a better is proposed, I *shall take the liberty to follow the

same that I have already submitted tathe public (g). To fill up
and finish that outline with propriety and correctness, and to render the
. whole intelligible to the uninformed minds of beginners, (whom we are too
apt to suppose acquainted with terms and ideas, which they never had op-
portunity to learn,) this must be my ardent endeavour, though by no
means my promise, to accomplish. You will permit me, however, very
briefly to describe rather what I conceive an academical expaunder of the
Jaws should do, than what I have ever known to be done.

He should consider his course as a general map of the law, marking out
the shape of the country, its connexions and boundaries, its greater divi-
sions and principal cities : it is not his business to describe minutely the
subordinate limits, or to fix the longitude and latitude of every inconsidera-
ble hamlet. His attention should be engaged, like that of the readers.in
Fortescue’s inns of chancery, “in tracing out the originals and as it were
the elements of the law.” - For if, as Justinian (r) has observed, the tendef
(r; See Lowih's Oratio Crewiana, p. 365. meni, ita videntur tradi posse commedissime, st

ngland, first primo levi ac simplici vi la trad

(&'l'he is of the Laws of via singula ¢ : alios
pu! A. D. 1756, and exhibiting the order and qui, si atatim ab initio rudem adhuc ef infirmum
principal divi of the ing C ies, i tudiosi multitudine ac varictale rerum
‘which were originally submitted to the university oncravimus, duorum ulterum, aut desertorem stw-
jn a private course of lectures, A. D. 1753. diorum ¢fficiemus, aut cum labore, sape

(r) Incipientibus nobis cxp Jjura populi Ho- stiam cum diffidentiac (qua plerumqus jueenes
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understanding of the student be loaded at the first with a multitude and
variety of matter, it will either occasion him to desert his studies, or will
carry him heavily through them, with much labour, delay, and despon-
dence. These originals should be traced to their fountains, as well ag our
- distance will permit ; to the customs of the Britons and Germans, as re-
corded by Ceesar and Tacitus ; to the codes of the northern nations on the
c¢ontinent, and more especially to those of our own Saxon princes; ‘to the
rules of the Roman law either left here in the dgys of Papinian,
or imported by Vacarius and his *followers ; but above all, to that [#38]
inexhaustible reservoir of legal antiquities and learning, the feodal
Iaw, or, as Spelman (s) has entitled it, the law of nations in our western
orb. - These primary rules and fundamental principles should be weighed
and compared with "the precepts of the law of nature, and the practice of
other countries ; should be explained by reasons, illuetrated by examples,
and confirmed by undoubted authorities ; their history should be deduced,
their changes and revolutions observed, and it should be shewn how far
they are connected with, or have at any time been affected by, the civil
transactions of the kingdom.

A plan of this nature, if exeeuted with care and ability, cannot fail of ad-
ministering a most useful and rational entertainment to sttdents of all
ranks and proféssions ; and yet it must be confessed that the study of the
laws is not merely a matter of amusement ; for, as a very judicious wri-
ter (¢) has observed upon a similar occasion, the learner * will be conside-
rably disappointed, if he looks for entertainment without the expence of at-
tention.” An attention, hewever, not greater than is usually bestowed in
mastering the rudiments of other sciences, or sometimes in pursuing a fa-
vourite recreation or exercise. And this atfention is not equally necessary
to be exerted by every student upon every occasior. Some branches of
the law, as the formal process of civil suits, and the subtle distinctions inci-
dent to landed property, which are the most difficult to be thoroughly un-
derstood, are the least worth the pains of understanding, except to such gen-
tlemen as intend to pursue the profession. To others 1 may venture to ap-
ply, with a slight alteration, the words of Sir John Fortescue (4) when first
his royal pupil determines to engage in this study : “It will not be neces-
sary for a gentleman, as such, to examine with a close application the cri-
tical niceties of the law. It will fully be sufficient, and he may well
enough be denominated a lawyer, if under the instruction of a mas-
ter he traces up the -principles and grounds of the *law, even to [*37]
their original elements. Therefore, in a very short period, and with
very little labour, he may be sufficiently informed in the laws of his coun-
try, if he will but apply his mind in good earnest to receive and apprehend
them. For, though such knowledge as is necessary for a judge is hardly
to be acquired by the lucubrations of twenty years,"yet, with a genius of
tolerable perspicacity, that knowledge which is fit for a person of birth or
condition may be learned in a single year, without neglecting his other im-
provements.” , -

To the few therefore (the very few I am persuaded,) that entertain such
unworthy notions of an university, as to suppose it intended for mere dissi-
pation of thought ; to such as mean cnly to while away the aukward in-

@vertit) serims ad id perduccrms, ad quod, leviers  (s) Of parllaments, 57. ~ °
via ductus, sine magno labere, e sina wlla “W"‘ Et) Dr. Taylor’s Pref. to Elem. of Civil Law.
Sia maturivs perduci pobuisset. Imst. 1. ). 2 w) De lawd. Leg.c.8. .
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terval from childhood to.twenty-one, between the restrairits of the school
and the licentiousness of politer life, in a calm middle state of menta] and
of moral inactivity ; to these Mr. Viner gives no invitation to an entertain-
ment which they never can relish. But to the long and illustrious train of
noble and ingenuous youth, who are not more distinguished among us by
their birth and possessions, than by the regularity of their conduct and their
thirst after useful knowledge, to these our benefactor has consecrated the
fruits of a long and laborious life, worn out in the duties of his calling ;
and will joyfully reflect (if such reflections can be now the employment of
his thoughts,) that he could not more effectually have benefited posterity,
or coptnbuted to the service of the public, than by founding an institution
which may instruct the rising generation in the wisdom of our civil polity,
and inspire them with a desire to be still better acquainted with the laws
and constitution of their country (10).

(10) It will be observed, that in this cbar-
ter, the learned commentator has principally
endeavoured to enforce the importance of the
study of the law, without lttemptinﬁ to de-
scribe the means by which the knowledge of
it may be attained. It is difficult to su lz
this desideratum in a note, but the editor tee
that in presenting a general and concise out-
line of study, he may perform an acceptable
service, and enhance the practical utility of
this first work on the science of English Ju-
risprudence.
ssuming that the student has received a
competent general education, whichshould
be more cc hensive plete than is
deemed essential to the candidate in most of
the learned professions, the first point to deter-
mine is, to what department of the law he will
devote himself ; he must be prepared fora se-
dulous a}:glication of the greatest part of his
time to the study of that branch ; for the law
is a jealous science, and requires the most un-
divided attention. Each of the departments
is sufficiently copious and extensive to em-
loy the whole time and energies of its pecu-
ar disciples ; and therefore it has been wisely
recommended, that the student should not be-
stow more attention upon the arcana of the
other departments than may conduce to the
perfection of his knowledge in his own.

It has been a disputed point, whether it is
desirable that a young man who is destined
for the bar, should employ any part of his time
in_an attorney’s office. Admitting the pro-
pricty and ml:lponmce of adopting the most ex-

tious e of acquiring the mere practicul
owledge of the profession, it must be con-

of conducting a suit before the more substan-
tial points have been well understood.

e most splendid powers of intellect will
scarcely dispense wi 1 f
tering In the first instance into a barrister’s,
conv cer’s, or special pleader’s chambers,
according as the studant may have made his
choice, i¥ he would sufficiently qualify him-
self for his profession. Two or years,

dulously d d to the acquisition of prac-
tical knowledge, and the various modes of its

application, in such an office, may suffice, if &
judicious m be deliberately chosen and
lutel d. The details of this

sy»-
tem will pnncipally be left to the direction of
the preceptor. ey will consist, in the first
place, of the perusal of the cases for opinions,
and instructions for pleadings, conveyances,

proceedings in Equity, as come from
the hands of the preceptor, carefully noting the
principles of law or of practice which they dis-
close, and investigating the authorities refer-
red to, for the purpose of better understanding
the extent of their application, and impressing

them upon the memory.
In the dext place, the pupil having -become
in some measure familiar with the i)rms and

the technical language of the law, which will
be facilitated by copying, in addition to read-
ing the specimens which come before him, he
should begin to draw, as it is professionally
called, that is, to write out, according to the
rules of the science, the documenurﬁ parts, or
the Ele‘?dm%:d E‘l!egal proceedings. He should
y re

the nature of the right affected, and the injury

ceded that an attorney’s office affords geoulia.r
advantages. The i ing resp ility of
that class of practitioners, obviates many of
the objections which were formerly urged
against such a plan; and as offices may now
be readily found, where neither the principles
nor the manners of a gentleman would be en-
dan}ered,. there is no reason why a year’s at-
t e in an t solicitor’s office should
not be given at the close of the course of study,
after the student has fully been informed of
the nature of rights and wrongs, and their ap-
propriate remeﬁiu; but it would be a waste
ofumotoammpt'whumtbpncﬁcd mode

to that n;ﬁht; the form of the remedy to be
adoP'ted, e g;oper parties to the suit, and the
evi to dduced ; always bearing in
mind that it is better to frame one declaration,
plea, or deed, with a perfect understanding of

:{;;eveml parts, and the rationale of the whole, |

to draw a hundred in the usual hasty
manner from a written or a printed precedent
without wnsidering the law connected there-
with. It is also desirable that the student
should copy, in a book kept for the , at
least one precedent applicable to each class of
action or proceeding, and the primary varie-
ties u ! ctive classes. is, in
addition to its securing a valuable set of pre-

necessity for en- *

t of facts, consider -



e accelerate
hnptogteuhi:theart,andmn his con-
heighten e of this branch of his stn-
d;u.thepupilwoulddowellwmbﬁinamc-
emct statement of the- facts on which each

is founded, with the result of his in-
vestigation into those cases to which his pre-
ceplor may have referred, as authoritative il-
Igtrations of the law, and the language of the
wecedent.

Next to a clear perception of the principles
dhv‘:‘,e:dumameollectl:ono{ecmi' ot
i which those principles have been develoj
cmnﬁmed,uindmpennblewthnmapgl
ness and ability which is the only sure foun-
dation of future suceess. It is a maxim of
z:'ghysin well understood, but not suffi-
y re. that the faculty of the human

mind called , finds the best auxiliary
lothecommnchn;eoﬁuﬁmcﬁmin
the association of ideas. The business of
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to the student thereof. It is necessary for him
to observe a method in his reading and study ;
for let him assure himself, though his memory
be rever so good, he shall never be able to
carry on a distinct serviceable memory of all,
or the greatest part he reads, to the end of se-
ven years, nor a much shorter time, without help
of use or method ; yea, what he hath read se-
ven years since, will, without the help of me-
thod, or reiterated use, be as new to him as if
he had scarce ever read it. What he reads in
the course of his reading, let him enter the ab-
or sub reof, especially of cases

his eommon-pfaco book

stract
or points resolved into
er their proper titles ; and if one case falls
aptly under several titles, and it can be con-
veniently broken, let him enter each part un-
der its proper title ; if it cannot well be bro-
ken, let him enter the abstract of_ the entire
case under the title most proper for it, and
make references from the other titles unto it.
It is true a student will waste much paper this

placing, therefore, is not alone to be way, and possibly in two or three years will
recommended as a means of tmm::g exten- see many errors and impertinences in what he
sive information within accessible and conve- hath formerly done, andp:mch irregularity and
nient limits, but it is still farther valuable to disorder inlie disposing of his matter under
the law student, h as the operation of improper heads; but he will have these infal-
reading, forming an abstract of what is read, lible advantages attending his course :— m:i
and then 1 it, in-his own language, in process of time he will be more perfect
supplies a series of associutions which willdo dexterous in this business ; secondly, those

much towards preventing the escape of the
principles from the mind.” This then is a spe-
€ies of study which should be diligently pur-

and will not be relinquished even after
the days of pupilage are past by those who

hlvele:;n:d to 8] iate ms imporhnce.ld
tis ous, reading, to some conside-
rable extent, is incident to the modes of study

adready pointed out; but it must be pursued
ﬁritsownnke,tnd'formpanoﬁhe general
system. The modern library is tmggnﬂored
with elemenu.zcwo pon every ch of

t h \Td

first imperfect and disordered essays will, by
frequent returns upon them, be intelligible, at
least to hi If, and refresh his v .
ly, he will by this means keeg together, under
apt titles, whatsoever he hath tead ; fourthly,
by often returning upon every title as occasion
of search or new insertions require, he will
stnniely revive and imprint in his memory
what he hath formerly read ; fifthly, he will be
able at one view to see the substance of what-
soever he hath read concerning any one sub-

rks u

the law, bu pupil must
::lmm an indiscriminate and desul peru-

l of the most popular books; sud bear in
mind the observation of the elegant author of

v Eunomus, that “ knowledge is not so much in-
" creased by a continued accession of new ideas,
. a8 by accurately co ing the relations of
- those ideay which we E:ve already 1eceived.”
He must select, under the advice of his pre-
ceptor, and with reference more pq.nicululy

ject, without turning to every book (only when
friios g o i book

par of advice or argu-
ment, then it will be nece to look u;
that boo;: at la'j; v:lhich he fin bluseful to his
purpose) ; sixthly, he will be able upon an
occasion suddenly to find any thing he hal
read, without recoursing to tables or other re-
pertories, which are oftentimes short, and give
a lame account of the subject sought for.”

If further argument were necessary to en-
force the importance of common-placing, the
e le of lord } Guildford might be ci-

o the line of practice in which he Is to
ngage, the best productions in which the prin-
ciples, the maxims, and the decisions upon
that branch of the law of which he is pursuing,
are most faithfully recorded, and most ably ex-
pounded. Here too the common-place beok
must become the depository of the student’s
labours. The kmw&“cige of the principles of
the law will enable the student to argue sci-
i , but he will be required to support
his nts by referring to legal authorities,
and

erefore he should have ready access to

them, which is g-real.l{ facilitated by the use of
8 common-place book. Upon this part of the
subject the preface to Roll:is_h:bnwgge:; may
. A 8,

ke o advan of the study o¥ the

“ -
common hw:?e m:ste in general say thus much

ted. In the very amusing and instructive life
of that noble and learned personage, by his re-
lation the Hon. Roger North, it is said,* that
“ it was his lordship’s constant practice to com-
mon-place as he read. He had no bad memo-

, but was diffident and would not trust it.
His writing in his common-places was not by
way of index, but epitome ; because, as he
used to say, the looking over the cor.imon-place
book on any occasion, gave him a sort of sur-
vey of what he had read about matters not then
inquisitcd, which refreshed them somewhat in
his memory, the great art of common-placing
lying in the judicious, but very contracted note
of the matter.” .

But however vast his acquisitions, unless
the owner has learnt the art of using them, he

° = North’s Life of Lord Keeper Guildford, 1 vol. 20.
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may still ‘be poor, and lexed with appe-
rent privations, in the mimf his abundance.
In order, therefore, that the student may learn
to avail himself'to the utmost, of the legal lore
which he bas d, he should m
himself to the use of it in oral di A
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mode of improvement after he is called to the
bar. However, it will be proper that he should
attend a short time before he becomes a mem-
ber of the court, to familiarize his mind with
the mode of conducting business. On these
ions he should take notes, not only of the

prejudice exists against debating societies,
‘amﬂt 18 not intended to deny that some of the
1nstitutions so called, are in some resp

ts ex- A

points of law and practice, but also of the facts
and evitdence in the trial of causes at nisi prius.

ceptionable. Admitting an almost boundless
range of subjects, the sober habit of mind in-
duced by the studies of the office and the clo-
set is invaded, and its energies let loose to
wander through the tempting regiom of gene-
literature, taste, politics, and metaphysics.
ot that these things are obnoxious in them-
selves, but when their claim to unt at-
tention is listened to with a willing and an ap-
proving ear, the mind becomes distracted, and
1ts best powers weakened by the multiplicity
of demands upon it. True, the practised de-
bater may acquire a facility of speech and a
rhetorical diction, by émtting forth hi strength
upon all occasions and upon every theme ; but
the precision and force of reasoning, which is
the Blrémary distinction of the soupd lawyer,
and the modes of expression best calculated to
convey the thoughts of the advocate to the
court, can only be secured by confining these
exercises within the limits of legal investiga-
tion. It may be thought a hard condition, and
scarcely worth the reward which is promised
for its observance, to divorce himself from
those intellectual indulgences which were the
delight of his leisure before scholastic duties
had given place to professional employment

1 att to these points will teach
him the art of examining witnesses, and ex-
torting the truth from the reluctant lips of &
dishonest Kamun It will also enable him to
estimate the value of evidence, trace its bear.
ings upon the question at issue, aud give him
efficiency and facility in business.
The plan of study, of which the outline has
thus been aketchec{.' though des Fned to com-
rehend the extensive range of the common
rsw, will be found to include every other de-
partment of the profession. The mere con-
veyancer will not think it necessary to attend

the courts, nor yerh:’p;;‘(i?}ediem. w,miﬁi

h ides, is applica-
ble to this use, and may be adopted with ad-
vantage. The doctors of civil law, whose fit-
ness to practice is ostensibly completed at the
university, and nominally ratified by the title
of honour attached to their names, will enter
the ecclesiastical or admiralty courts with more
confidence, if their general acquirements are
strengthened by the osracl.ical knowledge, to
be obtained by the mode of self-education re-
commended ; and the business of the equity
barrister assimilates itself so closely to that

gut such ';r the co d ‘u:n, m:]l must rarely be
ered om, and then o) as a tem;
relaxation from protracted stu’;iy. porsny

In addition to the practice of regular and
formal discussion at appointed times, and upon
questions previously propounded, the pupil
may, if he is disposed to blend professional im-
provement with the enjoyments of social in-
tercourse, derive considerable advantage by
conversations upon points and principles of law,

ng that his panions wilFbe h
from amoni.those who are treading the same
path with himself. Such was the habit of
mind' indulged by lord keeper North, whose
example has before been referred to. “ He
fell into the way of putting cases (as they call
it), which much improved him, and he was
most sensible of the benefit of discourse ; for I
have observed him often say, that (afterhisday’s
reading) at his night's congress with his pro-
fessional friends, whatever the subject was, he
made it the subject of di in the
ny,; for (said he) I read many things which I
am sensible I forgot, but I found withal that if
I had once talked over what I had read, I ne-
ver forgot t!.t.”*

It is a prevailing notion, that an attendance
upon the courts during the sittings in term and
at nisi prius, is indispensable to the complete
education of the law student ; but this may be
very safely postponed till he is well acquaint-
ed with the general principles and practice of

of the on law barrister, that the pre-
pqumion for either need differ only in the de-
ta

‘The student will probahly be aware, that it
will be difficult to apportion his time to the
different species of st y, and adhere to that
apportio t ri 'dlﬂv; there must be
occasious when the fluctuating business of the
office will produce considerable inegului.?eof
employment. This however must be avoided,
as far as it can be, consistently with a due at-
tention to that business; for the progress in
any art or science is greatly accelerated by a
well-regulated system of pursuit. This, aﬁm'-
sued with undeviating assiduity, must lead to
that proficiency which can alone enable the
student to and maintain that station in
his profession, which will ensure a gratifying
return for all his previous labours ; and, hav-
ing attained which, he may rationally indulge
the hope, that the same in usulﬁ rseve-
rance continued thenceforward, will realize
those anticipations of future honour and dis
tinction which cheered amd stimulated him in
the outset of his career.

The object of this note being not on‘l{y to
point out how the study of the law should be
conducted so as to ensure the most beneficial
results, but also to r dan itting
attention on the part of the -tudenzlmy thin
which tends to remove the prejudice wl‘ucﬁ
still prevails ta some extent against the science
of special pleading, may greatly assist that re-

the law, especially as he is singularly commendation. The testimony of sir William
fortunate, he will have sufficient time for this Jones, therefore, who, though known as a law-

* See further North's Life of Lord Keeper Guildiord, p. 18—27.
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laws, in their more confined sense (1), and in which it is our present busi-
ness to consider them, denote the rules, not of action in general, but of Au-
man action or conduct ; that is, the precepts by which man, the noblest of
all sublunary beings, a creature endowed with both reason and freewil, is
commanded to make use of those faculties in the general regulation of his
beharviour. ’

Man, considered as a creature, must necessarily be subject to the laws
of his Creator, for he is entirely a dependent being. A being, independent
of any other, has no rule to pursue, but such as he prescribes to himself;
but a state of dependence will inevitably oblige the inferior to take the w;ll
of him on whom he depends as the rule of his conduct; not, indeed, in
every particular, but in all those points wherein his dependence consists.
This principle, therefore, has more or less extent and effect, in proportion
as the superiority of the one.and the dependence of the other is greater or
less, absolute or limited. And consequently, as man depends absolutely
upon his Maker for every thing, it is necessary that he should, in all points,
conform to his Maker’s will. :

‘This will of his Maker is called the law of nature. For as God, when
he created matter, and endued it with a principle of mobility, established
certain rules for the perpetual direction of that motion, so, when he created

man, and endued him with freewill to conduct himself in all parts
[*40] of *life, he laid down certain immutable laws of human nature,

whereby that freewill is in some degree regulated and restrained,
and gave him also the faculty of reason to discover the purport of those
laws. ] -
Considering the Creator only as a being of infinite power, he was able
unquestionably to have prescribed whatever laws he pleased to his crea-

ture, man, however unjust or severe.

But, as he is also a being of infinite

wisdom, he has laid down only such laws as were founded in those rela-

(l%‘ This, 'perhaps, - is the only sense in
which the word law can be strictly used ; for,
in all cases where it is not applied to human
duct, it may be consid as a metaphor,
and in every instance a more appropriate term
may be found. en it is used to express
the operations of the Deity or Creator, it com-
prehends ideas very different from those which
are included in its signification when it is ap-
lied to man, or his other creatures. The vo-
fizions of the Almighty are his laws : he had
only to will, gws yevesbw xac cycvero. When
we apply the word law to motion, mratter, or
the works of nature or of art, we shall find in
every case, that with equal or greater proprie-
ty o:l‘g perspicuity we might mlre used ‘;I;e
w quality, property, or iarity.—We
say thatitisa ﬁw of motionmt a b"(/)dy t
in motion in vacuo must for ever go forward in
a straight line with the same velocity ; thatit is
a law of nature, that particles of matter shall
attract each other with a force that varies in-
versely as the square of the distance from each
other ; and mathematicians say, that a -series
of numbers observes a certain law, when each
subsequent term bears a certain relation or
proportion to the preceding term: but, in all
these instances, we might as well have
the word property or quality, it being as muck
the property of n{l matter to move in a straight
line, or to gravitate, as it is to be solid or ex-

tended ; and when we say that it is the law of
a series that each term is the square or square-
root of the preceding term, we mean nothing
more than that such is its property or pecu-
liarity. And the word law is in this sense
in those cases only which are sanctioned by
usage ; as it would be thought a harsh expres-
sion to say, that it is a law that snow should
be white, or that fire should burn. When a
mechanic forms a clock, he establishes a mo-
del of it either in fact or in his mind, accord-
ing to his pleasure; but if he should resolve
that the wheels of his clock should move con-
trary to the usual rotation of similar pieces of
mechanism, we could hardly with any pro-
priety established. by usage apply the term law
to his scheme. When law is applied to any
other object than man, it ceases to contain two
of its essential ingredient ideas, viz. disobe-
dience and punishment.

Hooker, in the beginning of his Ecclesias-
tical polit{, like the learned judge, has with in-
comparable eloquence interpreted law in its
most general and comprehensive sense. And
most writers who treat law as a science begi
with such an explanation. But the editor,
though it may seem Emumpmom to question

such authority, has t| ought 1t his duty to su
gest these few observations upon thy gmﬁ o
cation of the word law.—CH. pon fe st
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tions of justice that existed in the nature of things antecedent to any posi-
tive precept. These are the eternal immutable laws of good and evil, to
which the Creator himself, in all his dispensations, conforms ; and which
he has enabled human reason to discover, go far as they are necessary for
the conduct of human actions. Such, among others, are these principles :
that we should live honestly (2), should hurt nobody, and should render to
every one his due; to which three general precepts Justinian (a) has re-
duced the whole doctrine of law.

But if the discovery of these first principles of the law of nature depended
only upon the due exertion of right reason, and could not otherwise be ob-
tained than by a chain of metaphysical disquisitions, mankind would have
wanted some inducement to have quickened their inquiries, and the greater
part of the world would have rested content in mental indolence, and igno-
rance its inseparable companion. As, therefore, the Creator is a being not
only of infinite power, and wisdom, but also of infinite goodness, he has
pleased so to contrive the constitution and frame of humanity, that we
should want no other prompter to inquire after and pursue the rule of right,
but only our own self-love, that universal principle of action. For h:iu
80 intimately connected, so inseparably interwoven the laws of eternal jus-
tice with the happiness of each individual, that the latter cannot be attain-
ed but by observing the former; and, if the former be punctually obeyed,
it cannot but induce the latter. In consequence of which mutual
connexion of justice and human felicity, he *has not perplexed the [*41]
law of nature with a multitude of abstracted rules and precepts, re-
ferring merely to the fitness or unfitness of things, as some have vainly °
surmised, but has graciously reduced the rule of obedience to this one pa-
ternal precept, ‘ that man should pursue his own true and substantial
happiness.” This is the foundatioh of what we call ethics, or natural law ;
for the several articles into which it is branched in our systems, amount to
no more than demonstrating that this or that action tends to man’s real
happiness, and therefore very justly concluding that the performance of it
is a part of the law of nature ; or, on the other hand, that this or that ac-
tion is destructive of man's real happiness, and therefore that the law of
nature forbids it.

This law of nature, being coeval with mankind, and dictated by God
himself, is of course superior in obligation to any other. It is binding over
all the globe, in all countries, and at all times : no human laws are of an;
validity, if contrary to this (3); and such of tiggm as are valid derive

() Juris pracepta sunt hac, Aeneste vivers, alterum non laders, roum owique tribuere. Fust. 1. LS.

ﬁ It is rather remarkable, that both Harris, . ness, extravagance, gaming, &c.—Curis’
in his translation of Justinian’s Institutes, and” TIAN.
the learned C ator, whose profound  (3) Lord Chief Justice Hobart has also ad-
learning and elegant taste in the classics no vanced, that even an act of parliament made
one will question, should render in English, against natural justice, as to make a man a
Roneste vivere, to live honestly. The language judge in his own cause, is void in itself, for
of the Institutes is far too pure to admit of that jura natwe sunt immutabilia, they are le-
interpretation ; and besides, our idea of ho- geslegum. (Hob.87.) Withdeference tothese
nesty is fully conveyed by the words suum cui- ﬁlgh authorities, I should conceive that in no
“tribuere. 1 should presume to think that case whatever can a judge oppose his own
I:;ale vivere signifies to live honourably, or opinion and authority to the clear will and de-
with decorum, or dienseance ; and that this pre- crantion of the legislature. His province is
cept was intended to comprise that class of du- to interpret and obey the mandates of the su-
ties, of which the violations are ruinous to so-  preme power of the state. And if an act of
ciety, not immediate but remote conse- parliament, if we could suppose such a case,
quences, as enness, debauchery, profane- should, like the edict of Herod, command af
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their force, and all their authority, mediately ar immediately, from thu ori-

But, in order to apply this to the particular exigentcies of each indivi-
dual, it is still necessary to have recourse to reason, whose office it is to
discover, as was before observed, what the law of nature directs in every
circumstance of life, by considering what method will tend the most effec-
tually to our own substantial happiness. And if our reason were a.lwgsyea
as in our first ancestor before his transgression, clear and perfect, unru
by passions, unclouded by prejudice, unimpaired by disease or intempe-
rance, the task would be pleasant and easy; we should need no other
guide but this. . But every man now finds the contrary in his own expe-
rience ; that his reason is corrupt, and his understanding full of ignorance
and error, . '

This has given manifold occasion for the benign interposition of divine

Providence, which, in compassion to the frailty, the imperfection,
[*42] and the blindness of human reason,- *hath been pleased, at sun-
dry times and in divers manners, to discover and enforce its laws by
an immediate and direct revelation. The doctrines thus delivered we call
the revealed or divine law, and they are to be found only in the holy scrip-
tures. These precepts, when revealed, are found upon comparison to be
really a pert of the original law of nature, as they tend in all their conse-
ences to man’s felicity. But we are not from thence to conclude that
&le knowledge of these truths was attainable by reason, in its present cor-
rupted state ; since we find that, until they were revealed, they were hid
‘from the wisdom of ages. As then the moral precepts of this law are in-
deed of the same original with those of the law of nature, 8o their intrinsic
obligation is of equal strength and pergetuity. Yet undoubtedly the re-
vealed law is of infinitely more authenticity than that moral system which
is framed by ethical writers, and denominated the natural law ; because
one is the law of nature, expressly declared so to be by God himself; the
other is only what, by the assistance of human reason, we imagine to be
that law. If we could be as certain of the latter as we are of the former,
both would have an equal authority ; but, till then, they can never be put
in any competition together.

Upon these two foundations, the law of nature and the law of revela-
tion, depend all human laws ; that is to say, no human laws should be suf:
fered to contradict these. There are, it is true, a great number of indiffe-/
rent points in which both the divine law and the natural leave a man at
his own liberty, but which are found necessary, for the benefit of society,
to be restrained within certain limits. And herein it is that human laws
have their greatest force and efficacy ; for, with regard to such points as
are not indifferent, human laws are only declaratory of, and act in subordi-
nation to, the former. To instance in the case of murder : this is expressly
forbidden by the divine, and demonstrably by the natural law ; and, from
these prohibitions, arises the true unlawfulness of this crime. Those hu-

man laws that annex a punishment to it do not at all increase its
[*43] moral guilt, or *superadd any fresh obligation, in foro conscientie, to
abstain from its perpetration. Nay, if any human law should al-
low or injoin us to commit it, we are bound to transgress that human law,

the children of a certain age to be slain, the be declared void by the high authority by
‘judge ought to resign his office rather than be which it was ordained. The learned judge
auxiliary to its execution ; but it could only himself is also of this opinion in p. 91, ~CH.
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ot else we must offend both the natural apd the divine. But, with regard
to matters that are in themselves indifferent, and are not commanded or
Jorbidden by those superior laws,~—such, for instance, as exporting of woal
jnto foreign countries,—here the inferior legislature bas scope and oppor-
tunity to interpose, and (9 make that action unlawful which before was
ot so.

If man were to live in a state of nature, unconnected with other indiw-
duals, there would be no occasion for any other laws than the law of bar
ture (4), and the law of'God. Neither could any other law possibly exist :
for a law always supposes some superior who is to make it ; and, in a state
4f nature, we are all equal, without any other superior but Him who is the
author of our being. But man was formed for society ; and, as is demane
strated by the writers on this subject (), is neither capable of living alone,
nor indeed has the courage to doit. HoWever, as it is impoesible for the
whole race of mankind to be united in one great society, they must necessa-
nlydivide infp many,and form separate states,commonwealths,and nations,
eatirely i ndent of each other, and yet liable to a mutual intercourse.
Hence arises a third kind of law to regulate this mutual intercourse, called
“the law of nations,” which, as none of these states will acknowledge a
superiority in the other, cannot be dictated by any, but depends entirely
upon the rules of natural law, er upan mutual compacts, treaties, leagues,
and agreemnents between these several communities: in the construction
also of which compacts we have no other rule to resort to, but the law of
Dature; being the only cae to which all the cammunities are equally sub-
Ject: and therefore the civil law (c) very justly observes, that guod nafure-
&s ratio inter ommnes homines constituil, vocalur jus gentium.

*Thus much I thought it necessary to premise concerning the {#44]
law of nature, the revealed law, and the law of natioas, before I
proceeded to treat more fully of the principal subject ef this section,
mumicipal or civil law ; tbat is, the rule by which particular districts, com.
munities, or pations, are governed; being thus defined by Justinian, (<)
“ jus civile es¢ quod gquisque s#bi populus constit:it.” I call it munscipal law,
in compliance with common speech ; for, thaugh strictly that expression
denotes the particular customs of one single municipiurs or free town, yet it
may with sufficient propriety be applied to any one state or nation, which
a8 by the same laws and custems.

. Mupicipal ]ya'w, thus understood, is properly dafined to be * a rule of civil
zonduet prescribed by the supreme power in a state, cammanding what is
fight and prohibiting what is wrong.” (5) ‘Let us endeavour to explain

Puffeadorf, , compared Barbey- Ff. 0,0
.m‘eomq‘...’,t. ! - vila ?‘ wat. i 2. 1.

(4) The law of nature, or morality, which
lw:geu the duty tow:r'da one’s_neighbour,
.would scarce be wanged in a solitary .state,

map is unconnected with man, A state
of nature, to which the laws of nature, or of

, more parti refer, must signify
the gtate of men, when

associate together
peevious to, or independent of, the institutions
of regular government. The ideal equality of
men m such a state no more precludes the idea
of a law, than the

sugpoaed equality of sub-
Jects in a republic. e superior, who would
Pprescnibe and enforce the law in a state of na-
turs, would be the collective force of the wise

Vor. 1.

and good, as the superior in a perfect republib
is a majority of the ple, or the power to
which majority delegate their authority.

—CH.

‘(5) ] the learned judge treats this as
a favourite definition ; yet, when it is examin-
ed, it will not perhaps appear so satisfactory
as the defini of civil or ipal law, or
the law of the land, cited above from Justini-
an's Institutes, viz. Quod quisque populus ipse
#ibi jus constituit, id ipsius TwR civitatis
est, Jus civile, quasi jus proprium
ipstus civitatis.

A municipal law is completely exprassed by
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its several properties, as they arise out of this definition. And, firet, it is &

. rule : not a transient sudden order from a superior to or concerning a par-

ticular person; but something permanent, uniform, and universal. There-
fore a particular act of the legislature to confiscate the goods of Titius, or
to attaint him of high treason, does not enter into the idea of 2 municipal
law: for the operation of this act is spent upon Titius only, and has no re-
lation to the community in general; 1t is rather a sentence than a law.
But en act to declare that the crime of which Titius is accused shall be
deemed high treason : this has permanency, uniformity, and universality,

. and therefore 'is properly a rule. It is also called & rule, to distinguish it

' from advice or counsel, which we are ut liberty to follow or not, as we see

- proper, and to judge upon the reasonableness or unreasonableness of the

- [*45]

thing advised : whereas our obgdience to the isw depends not upen our ap-
grobation, but upon the maker’s will. Counsel is enly matter of persuasio,
law is matter of injunction; counsel acts only upon the willing, law upon

the unwilling also. )

*]t is also called a rule, to distinguish it from a compact or agree-
ment; for a compact is a promise proceeding from us, law is a com-
mand directed % us. The language of a compact is, “ I will, or will not,
do this;” that of a law is, “ thou shalt, or shalt not, doit.”” It is true there
is an obligation which a compact carries with it, equal in point of con-
science to that of a law ; but then the original of the obligation is different.
In compacts, we ourselves determine and promise what shall be done, be-
fore we are obliged to do it ; in laws, we are obliged to act withgut our-
selves determining or promising any thing at all. Upon these accounts
law is defined % be * a rule.”

Municipal law is also “ a rule of civil conduct.”” This distingdishes mu-
nicipal law from the natural, or revealed ; the former of which is the rule
of moral conduct, and the latter net only the rule of moral conduct, but also
the rule of faith. These regard man as a creature, and point out his dut,
to God, to himself, and to his neighbour, considered in the light of an ind{-
vidual. But municipal or civil lJaw regards him also as a citizen, and

the first branch of the definition: * A rule of facienda sunt prohibesque contraria—Cic. de
eivil conduct prescribed by the supreme power {. lib, i. c. GPr p

in a state.” And the latter branch, * com-
ing what is right and prohibiting what is
,” must either be superfluous, or convey
& defective idea of a municipal law; for if
right and wrong dre referred to the municij
law itself, then whatever it commands is right,
and what it prohibits is wrong, and the clause
would be insignificant tautology. But if right
and wrong are to be referred to the law of na-
ture, then the definition will become deficient
oc erroneous; for though the municipal law
may seldom or never command what is wrong,
yet in ten th nd inst it forbids what
18 right.—It forbids an urqualified person to
kill a hare or a partridge ; it forbids a man to
exercise a trade without havmli served seven
ears as an apprentice ; it forbids a man to

p & horse or a servant without rgaying the all

tax. Now all these acts were perfectly right
before the ibition of the municipal law.
The latter of this definition seems to
have been taken from Cicero’s definition of a
Jaw of nature, though perhaps it is there free
from the objections here suggested : Lez est
summa ratio insita d natwrd que jubet ea, qua

e .
’ghe description of law given by Demosthe-
Des is perhaps the most and satisfecto-
ry that can either be found or conceived : Of
8¢ véuoe 13 Sixaiov kal T3 xakdv kal T3 evupépoy
Pobdovras, xal riro {nrios. xal éneiddy drpo&i, xoes
wrriro t;kaypa dxedetydn, xdoww loov kal Suotoy.
xal 3" ¥su ¥opos, § xdvrag mpoohixst welScadas
:g ":IM 6;::#‘&)‘39‘, :1‘;" mica‘kl vépas sSpnpa
« v v, a & dedpdwwy ppori-
pwv, dxavspdupa 3¢ rwy xvoiwy xal dxvotow
dpapTnpdray, réhcws 82 covdfan kovi: xa$ fy
xdet ket Gy Jois dv 7 xéAet.  “ The de-
sign and object of laws is to ascertain what is
just, honourable, and expedient; and, when.
that is discovered, it &i;dprochim as a gene-
ral ordinance, equal impartial toall. This
is the origin of law, which, for various reasons,
are under an obligation to obey, but es-
pecially because all law is the invéntion and
gift of heaven, the sentiment of wise men, the
correction of every offence, and the general
compact of the state; to live in ormity
with which is the duty of every individual im
society.” Orat, 1. cont. Aristogit.—CH.

LY
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bound to othex dutaes towards his neighbour than those of mere nature and
religion : duties, which he has engaged in by enjoying the benefits of the
tommon union ; and which amount to ne more that he do coutribute.
on his part, to the subsistence and peace of the gociety.
It is likewise ‘‘a rule presoribed.” Because a bare resoiution, confined
u the breast of the legislator, without manifesting itself by some external
sign, can never be properly a law. It isrequisite that this resolution be no-
tified to the people who are to obey it. But the manner in which this no- -
ificatien is to be made, is matter of very great indifference. It may be
10tified by wnivereal tradition and long practice, which supposes a previous
is the case of the common law of England. It may be
noutied, viva voce, by officers appointed for that purpose, as is done with re-

zard to and such acts of parliament as are appoint-
reaa in churches and other assemblies. It may [*46]
astly be notified " printing, or the like ; which is the ge-

taken with au our acts of parliament. Yet, whatever way 18
is incumbent on the promulgators to do it in the most public

, not like Caligula, who (according to Dio Cassius)
a very small character, and hung them upon high pil-
0 ensnare the people. There is still a more un-
than this, which is called making of laws ez post facto ,
{indifferent in itself) is committed, the legislator then

it to have been a crime, and inflicts a

wno nas committed it. Here it ‘nat tne
that an action, innocent when it was snould be
ocuverted to guilt by & subsequent law ; he had therefore no
it; and all punishment for not abstaining must of
cruel and unjust (¢). All laws should be therefore made
" “notified before their commencement ; which
term “ prescribed.” But when this rule is in the usual

or prescribed, it is then the subject’s business to be tho
therewith ; for if ignorance, of what he might know,
as a legitimate excuse, the laws would be of no effect. but

always be eluded with impunity (6).

mubnicipal law is ¢ a rule of civil conduct prescribed by tAe
in a state.”” For legislature, as was before observed, is the
greazest act of superiority that can be exercised by one being over another.

Romans were denomi-

1 laws, of which Cicero
oration pro dowo, 17.) thus
saorats, vetant duodecim
may be either of a public

* ana when we speak g 1

tabule, leges privatis Aeminibus irvogari ; id enim
::ﬂsv&_- HNemo wnguam twulit, nikil est
ins, nikil perniciosins, nihil quod minus Aa(
civitas farre peesit”
The Romen privilegia seem w nd to our
bills of attat !,lndhilllof penaities

.I:ep;r:bpeommnnny. ¢

‘which, though in their nature are ex post facte
taws, yet are never catled s0.—CA.

formerly occurred of
wg effect prior to the
relation from the first
1. Lev.91.4T.R.
33 Geo. 3. c. 13.

*hat the act shall

ot the

; bat tlus
xd frequently it
commence at a f

In New-York, every law, unless a different By

ame is prescribed therein, effect on the

E‘:llget]hday after the day of its final passage.
. 8. 157, )
The statutes of the United Statos take ef-

fect from their date. 1 Kent’s Com. 426—
1 Gallis. 62—7 Wheat. 164. The constitution
of the United States prevents Congress from
passing any er {mt Jacto law : article 1. sect
2 § 3—so article 1. sect. 10. § 1. prevents
any state from passing sny ez post facto law,
or law impairing the obligation of contracte.
ex post facto laws, is only meant, laws re
lating to criminal not civil matters. 7 Johns
R.l:%. 3 Dallas 386. See, however, 2 Peters

581, Mr. Justice Johnson’s opinion.
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Wherbfore it is requisite to tire very essence of a law, that it be made by the’
supréine power. Sovereignty and legislature are indeed convertible terms ;
. one eannot subsist without the other. . .
[*47] *This will natarally lead us into a short mquiry concerning the’
___mature of society and civil gévernment; and the natural, inherent
right that belongs to the sovereignty of a state, wherever that sovereignty
be lodged, of making and enforcing laws. o
. The only true and natural fourdations of soctety are the wants and the’
fears of individuals. Not that we can beleve, With some theoretical wris

. tews, that there ever was a time when there was no such thing as society
- either natural or civil ; and that, from the impulse of reason, and through

a sense of their wants and Weaknesses, individuals met together in a large’
plain, entered into an original contract, and chose the tallest man present
to be their governor. ‘This notion, of an actually existing unconnected
state of nature, is too wild to be seriously admitted : and besides it is plain:

y contradictory to the revealed accounts of the primitive origin of man~

ind, and their preservatiop two thotsand "years afterwards ; both whicly
were effected by the means of single families. These formed the first nas
tural society, among themselves ; which, every day extending its limits,
Yaid the first though imperfect rudiments of civil or political society : and
when it grew too large to subsist witlr conventence in that pastoral state,
whrein the patrfarchs appear to have lived, it necessarily subdivided itself
by various migrations into more. Afierwards, as agriculture increased,
which eémploys and can maintain a much greater number of hands, migra-
tions became less frequent : and various tribes, which had formerly sepas
rated, reunited again ; sometiines by compulsion and conquest, sometimes
by aceident, and sometimés perhaps by compact. But though society
had not its formal beginning from any convention of individuals, actuated
by their want$ and their fears; yet it is the sense of their weakness and
imperfection that keeps memkind together ; that demonstrates the necessity
of this union ; and that therefore i8 the solid and natural foundation, as
well as the cement of ¢ivil society. And this is what we mean by the ori-

- ginal contract of society; which, though perhaps in no instance it hag

. ever beerr formally expressed at the first institution of a state, yet
f*48] in nature and reason must always be understood and implied, *irr
the very act of associating together : namely; that the whole should
protect all its parts, and that every part should pay obedience t6 the wilf
of the whole, or, in other words; that the community should guard the
tights of each individual member, and that (in return for this protection)
éach individual should submit to the laws of the community ; without
which submission of all it was imposaible that protection could be certainly
extended to any. ,

For when cvil society is onee formed, goverhment at the same time re+
sults of coutse, as necessary to preserve and to keep that society in order.”
Unless some su}arior be constituted, whose ¢ommands and decisions al}
the members &re bound to obey, they would still remain as in a state of na-
ture, without any judge upon earth to define their several Yights, and re<
dress their sevetal wrongs. But, as all thée members which compose this
society were naturally equal, it may be asked; in whose hands are the
teins of government to be entrusted ? To this the general answer is easy ;
but the application of it to particular cases has occasioned one half of those'
mischiefs; which are apt to proceed from misguided political zeal. In ge:
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fers), all mankind will agree that government should be reposed in such

persons, in whom those qualities are most likely to be found, the perfection

of which is among the attributes of him who is emphatically styled the su-
preme being ; the three grand requisites, I mean of wisdom, of goodness, |
and of power: wisdom, to discernt the real interest of the community ;
goodness, to endeavour always to pursue that real interest ; and strength, |
or power, to carry this knowledge and intention into action. These are J
the natural foundations of sovereignty, and these are the requisites thas 1
ought to be found in every well constituted frame of government.

How the several forms of government we now see in the world at first
actoally \t uncertainty, and has occasioned infinite
thaputes or intention to enter into any of
them. However they began, or by *¥what right soever they sub- [*49}
aist, there is and must be in all of them a supreme, irresistible, ab-
solute, uncontrolled authority, in which the jurs summs imperss, or the rights
of sovereignty, reside. And this authority is placed in those hands, where-
in (according to the opinion of the founders of such respective states, eithex
expressly given, or collected from their tacit approbation) the qualities re-
gsite for supremacy, wisdom, goodness, and power, are the most likely to

found. - :

The political writers of antiquity will not allow more than three
forms of government ; the first, when the sovereign power is lodged in am
aggregate assembly consisting of all the free mexbers of a community,
which is called a democracy ; the second, when it is lodged in & council,

of select members, and then it is styled an aristocracy ; the last,
when it is entrusted in the hands of a single person, and then it takes the
name of a monarchy. All other species of government, they eay, are
tithier corruptions of, or reducible to, these three.

By the sovereign power, as was before observed, is meant the meking
of laws ; for wherever that power resides, all others must conform to and
be directed by it, whatever appearance the outward form and administra«
tion of the government may put on.  For it is at any time in the option of
the legislature to alter that form and administration by a new edict or rule;
and to put the execution of the laws into whatever hands it pleases ; by
tonstituting one, or a few, Or many executive magistrates: and all the
other powers of the state must obey the legislative power in the discharge
of their several functions, or else the eonstitutien is at ah end. .

_ In a democracy, where the right of making laws resides in the people at
large, public virtue, or goodness of intention, is more likely to be found,
than either of the other qualities of government. Popular assemblies are
frequently foolish in their contrivance, and weak in their execution; but
generally mean to do the thing that is right and just, and have
always a degree of patriotism or public spirit. In *aristocracies [*50]
there is more wisdom to be found, than in the other frames of go-
¥ernment ; beihg composed, or intended to be composed, of the most expes
fienced citizens : but there is less honesty thun in a republie, and less
srength than in a monarchy. A monarchy is indeed the most powerful
of any ; for, by the entire conjunction of the legislative and executive pow«
er, all the sinews of government are knitted together, and qmted in the
Liand of the prince : but then there is imminent danger of his employing

that strength to improvident or oppressive purposes. .
Thus these three species of government have, all of them, their several
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parfections and imperfections. Democracies are usually the best calculated
to divect the end of a law ; aristocracies to invent the means by which that
end shall be obtained ; and monarchies to carry those means into execu-
tion. And the antients, as was observed, had in general no idea of any
other permanent form of government but these three : for though Cice-
to (f) declares himself of opinion, * esse optime constitutam rempublicom, gue
ez tribus genersbus ilhis, regali, optimo, et populari, sit modice confusa ;" yet
Tacitus treats this notion of a mixed government, formed out of them all,
and partaking of the advantages of each, as a visionary whim, and one
that, if effected, could never be lasting or secure (g). -

But, happily for us of this island, the British constitution has long re-
mained, and I trust will long continue, a standing exception to the truth of
this observation. For, as with us the executive power of the laws is
lodged in a single person, they have all the advantages of strength and
dispatch, that are £o be found in the most absolute monarchy : and as the
legislature of the kingdom is entrusted to three distinct powers, entirely in-
dependent of each other; first, the king ; secondly, the lords spiritual and

temporal, which is an aristocratical assembly of persons selected
[*51] for their piety, *their birth, their wisdom, their valour, or their pro-

perty ; end, thirdly, the House of Commons, freely chosen.by the
pesple from among themselves, which makes it a kind of democracy : as this
aggregate body, actuated by different springs, and attentive to different in-
terests, composes the British parliament, and has the supreme disposal of
every thing ; there can no inconvenience be attempted by either of the
three branches, but will be withstood by one of the other two; each branch
being armed with a negative power, sufficient to repel any innovation
which it shall think inexpedient or dangerous.

Here then is lodged the sovereignty of the British constitution; and
lodged as beneficially as is possible for society. For in no other shape
could we be go certain of finding the three great qualities of government so
well and 8o happily united. If the supreme power were lodged in any one
of the three branches separately, we must be exposed to the inconveniences
of either absolute monarchy, aristocracy, or democracy ; and so want two
of the three principal ingredients of good polity, either virtue, wisdom, or
power. Ifit were lodged in any two of the branches ; for instance, in the
king and House of Lords, our laws might be providently made, and well
executed, but they might not always have the good of the people in view :
if lodged in the king and commons, we should want that circumspection
and mediatory caution, which the wisdom of the peers is to afford : if the
supreme rights of legislature were lodged in the two houses only, and the
king bad no negative upon their proceedings, they might be tempted to
encroach upon the royal prerogative, or perhaps to abolish the kingly office,
and- thereby weaken (if not totally destroy) the strength of the executive
power. But the constitutional government of this island is so admirably
tempered and compounded, that nothing can endanger or hurt it, but de-
stroying the equilibrium of power between one branch of the legislature
and the rest. For if ever it should happen that the independence of any

one of the three should be lost, or that it should become subservient
[*52] to the views of either of the other two, there would *soon be an

(/) Inbis fragments de rep. 1. 2. tuta reipudlioa forma londovi facilins quam eve-
(g) “ Cunctas nationas et :rbu populus awt pri- nire, vel, of m{u, Awnd di\u{rnl case potest.”
soores, aus singuli regunt ; deloets ¢x Ais 6t consti- SAnn. I 4,
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end of our constitution. The legislature would be changed from that,
which (upon the supposition of an original contract, either actual or im-
phied) is presumed to have been origmally set up by the general consent
and fundamental act of the society : and such a change, however effected,
is, according to Mr. Lecke, (%) (who perhaps carries his theory too far) at
once an entire dissolution of the bands of government ; and the people are
thereby reduced to a state of anarchy, with liberty to constitute to them-
selves a new legislative power.

Having thus cursorily considered the three usual species of govern-
ment, and our own singular constitution, selected and compounded from
them all, I proceed to observe, that, as the power of making laws consti-
tutes the supreme authority, so wherever the supreme authority in any
state resides, it is the right of that authority to make laws ; that is, in the
words of our definition, fo prescribe the rule of civil action. And this may
be discovered from the very end and institution of civil states. For a state
is a collective body, composed of a multitude of individuals, united for their
safety and convenience, and intending to act together as one man. ¥ it
therefore is to act as one man, it ought to act by one uniform will. But,
inasmuch as political communities are made up of many natural persons,
each of whom has his particular will and inclination, these several wills
cannot by any natural union be joined together, or tempered and dispoged
into a lasting harmony, so as to constitute and produce that one uniform
will of the whole. It can therefore be no otherwise produced than by a
political union ; by the consent of all persons to submit their own private
wills to the will of one man, or of one or more asgemblies of men, to whom
the supreme authority is entrusted : and this will of that one man, or as-
semblage of men, is in different states, according to their different consti-
tutions, understood to be law.

Thus far as to the right of the supreme powér to meke laws;
but farther, it is its duty likewise. For since the *respective mem- [*53]
bers are bound to conform themselves to the will of the state, it is
expedient that they receive directions from the state declaratory of that its
will. Bat, as it is impossible, in s0 great a multitude, to-give injunctions
to every particular man, relative to each particular action, it is therefore
inoumbent on the state to establish general rules, for the perpetual infor-
mation and direction of all persons in all points, whether of positive or ne-
gative duty. And this, in order that every man may know what to look
upon as s own, what as another’s ; what absolute and what relative du-
ties are required at his hands ; what is to be esteemed honest, dishonest, -
or indifferent ; what degree every man retains of his natural liberty ;- what
he has given up as the price of the benefits of society ; and after what
manner each person is to moderate the use and exercise of those rights
which the state assigns him, in order to promote and secure the public
tranquillity. - -

From what has been advanced, the truth of the former branch of our
definition, is (I trust) sufficiently evident; that “municipal law is a rule of
ctvil conduct prescribed by the supreme power in a state.”” 1 proceed now to
the latter branch of it ; thatitis a rule so prescribed, * commanding what

s right, and prohibiting what is wrong.”

Now in order to do this completely, it is first of all necessary that the
boundaries of right and wrong be established and ascertained by law.

(A) On government, part 2. § 212,
- .
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And when this is-once done, it will follow of course that it is likewige the
businéss of the law, considered as a rule of civil conduct, to epforce thess
tights, and to reatrain or redress these wroags. It ramajns therefore only
to consider in what manner the law is said to ascertain the boundaries of
right and wrong ; and the methads which it takes to command the one
and prohibit the other.
For this purpose every law may be said to consist of several parts : one,
declaratory ; whereby the rights to be observed, and the. wrengs to
{*564] be eschewed, are clearly defined and *laid down: another, direcio-
-ry; whereby the subject is instructed and enjoined to observe thoes
rights, and to abstain from the commission of those wrongs : a third, reme.
dial; whereby a method is pointed out to recover a man’s private rights,
or redress hig private wrongs: to which may be added a fourth, usually
termed the ganction, or vindicatory branch of the law ; whereby it is signi-
fied what evil or penalty shall be incurred by such as commit any public
wrongs, and transgress or neglect their duty. , .
With regard to the first of these, the declaratory part of the municipal
law, this depends not so much upon the law of revelation or of nature, as
upon the wisgdom.and will of the legislator. This doctrine, which before
was slightly toiche:1, deserves a more particular explication. Those rights
then which God and nature have established, and are therefore called na-»
tural rightd, such as are life and liberty, need not the aid of human laws
to be more effectually invested in every man than they are; neither do
thegereoeive any additional strength when declared by the municipal lawe
40 be inviolable. On the contrary, no human legislature has power to
abridge or destroy them, unless the owner shall himself commit some act
dhat amounts to a forfeiture. Neither do divine or natural duties (such ag,
for instance, the worship of God, the maintsnance of children, and the
like) receive any stronger sanction from being also declared to be duties by
the law.of the land. The case is the same as to crimes,and misdemesnors,
that are forbidden by the superior laws, and therefore styled mals ix e,
such as murder, theft, and perjury ; which contract no additional turpituda
from being declared unlawful by the inferior legislature. For that legisla.
ture in all these cases acts only, as was before observed, in subordination tg
4he great lawgiver, transcribing and publishing his precepts. 8o that, up-
on thé whole, the declaratory part of the municipal law has no force or
‘operation at all, with regard to actions that are naturally and intrinsically
right or wrong.
[*656] ~ *But, with regard to things in themselves indifferent, the case is
entirely altered. ‘These become either right or wrang, just or un-
Just, duties or misdemesnors, according as the municipal legislator sees
proper, for promoting the welfare of the seciety, and more effectually.car-
xying on the purposes of civil lifee. Thus our own common law has de-
clared, that the goods of the wife do instantly upon marriage become the
property and right of the husband; and our statute law has declared al{
Amonopolies a public offence : yet that right, and this offence, have no foun-
4lation in nature, but are merely created by the law, for the purposes of ci-
vil society. And sometimes, where the thing itself has its rise from the
law of nature, the-particular circumstances and mode of doing it become
right or wrong, asthe laws of the land shall direct. Thus, for instance, in
oivil duties ; obodience to superiors is the doctrine of revealed as well as
Ratural religion : but who those superiors ehall be, and in what circum-
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stances, or to what degrees they shall be obeyed, it is the province of hu-
man laws to determine.  And so, as to injuries or crimes, it must be left to
our own legislature to decide, in what cases the seizing another’s cattle
shall amount to a trespass or a theft ; and where it shall be a justifiable ac-
tion, as when a landlord takes them by way of distress for rent.

Thus much for the declaratory part of the municipal law : and the direc-
tory stands much upon the same footing ; for this virtually includes the for-
mer, the declaration being usually collected from the direction. The law
that says, “ thou shalt not steal,” implies a declaration that stealing is a
erime. And we have seen (i) that, in things naturally indifferent, the ve-
ry essence of right and wrong depends upon the direction of the laws to
do or to omit them. -

The remedial part of a law is s0 necessary a consequence of the
former two, that laws must be very vague and imperfect *without [*56]
it. Forin vain would rights be declared, in vain directed to be ob-
served, if there were no method of recovering and asserting those rights,
when wrongfully withheld or invaded. This is what we mean properly,
when we speak of the protection of the law. When, for instance, the eiq-
elaratory part of the law has said,  that the field or inheritance, which be-
longed to Titius’s father, is vested by his death in Titius;” and the directo-
ry part has “forbidden any one to enter on another’s property, without the
leave of the owner :” if Gaius after this will presume to take possession of
the land, the remedial part of the law will then interpose its office ; will
make Gaius restore the possession to Titius, and also pay him damages
for the invasion. ’

With regard to the sanction of laws, or the evil that may attend the
breach of public duties, it is observed, that human legislators have for the
most part chosen to make the sanction of their laws rather vindicatory than
remuneralory, or to consist rather in punishments, than in actual particular
rewards. Because, in the first place, the quiet enjoyment and protection
of all our civil rights and liberties, which are the sure and general conse-
quence of obedience to the municipal law, are in themselves the best and
moe. valuable of all rewards. Because also, were the exercise of every
virtue to be enforced by the proposal of particular rewards, it were impos-
sible for any state to furnish stock enough for so profuse a bounty. And
farther, because the dread of evilis a much more forcible principle of hu-
man actions than the prospect of good (). For which reasons, though
a prudent bestowing of rewards is sometimes of exquisite use, yet we find
that those civil laws, which enforce and enjoin our duty, do seldom, if ever,
Propose any privilege or gift to such as obey the lnw ; but do constantly
come armed with a penalty denounced against transgressors, either ex-
pressly defining the nature and quantity of the punishment, or else leaving
it to the discretion of the judges, and those who are entrusted with the
care of putting”the laws in execution. .

*Of all the parts of a law the most effectual is the vindicatory. [¥57]
For it is but lost lnbour to say, “do this, or avoid that,” unless we
aleo declare, “ this shall be the consequence of your non-compliance.” We
must therefore observe, that the main strength and force of a law consists

in the penalty annexed toit. Herein is to be fourd the principal obliga-
tion of human Jaws. . .
Legislators and their lavs are said to compel and oblige : not that by any

() See page 13- () Locke, Hum. Und. b 2. ¢ 21,
Vo:..’f' : 10 -
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patural violence they so constrain a man, as to render it impossible for hins
to act otherwise than as they direct, which is the strict sense of ebligation ;
but because, by declaring and exhibiting a pemalty against offenders, they.
bring it to pass that noman can easily choose to transgress the law ; since,
by reason of the inpending correction, compliance is in a high degree pre-
ferable to disobedience. And, even where rewards are proposed as well.
as punishments threatened, the obligation of the law seems chiefly to con-
gist in the penalty ; for rewards, in their nature, can only persuade and al-
lure ; nothing is compulsory but punishment.

It is true, it hath been holden, and very justly, by the principal of our
ethical writers, that human laws are binding upon men's consciences. But
if that were the only or most forcible obligation, the good only would re-
gard the laws, and the bad would set them at defiance. And, true as this

“ prineiple is, it must still be understood with some restriction. It holds, }
apprehend, as to rights ; and that, when the law has determined the field
to belong to Titius, it is matter of conscience no longer to withhold or toin-
vade it. So also in regard to nataral duties, and such offences as are mals in
se: here we are bound in conscience ; because wé are bound' by superios
lws, before those human laws were i being, to perform the one and ab-
stain from the other. But in relation to those laws which-enjoin only posi-

tive duties, and forbid only such things as are not mala in se, but ma-
[*58] la prohibita merely, without any intermixture of moral guilt, *an-

*  nexinga penalty to non-compliance (!), here I apprehend conscience

. i no farther concerned, than by directing a submission to the penalty, in

* ease of our breach of those laws : for otherwise the multitude of penal

laws in a state would not only be looked upon as an impolitic, but would

" also be & very wicked thing ; if every such law were a snare for the con-

science of the subject. Butin these cases the alternative is offered to eve-
sy man ; “either abstain from this, or submit to such a penalty :” and his
conscience will be clear, which ever side of the alternative he thinks pro-

r to embrace. 'Thus, by the statutes for preserving the game, a penalty

18 denounced against every unqualified person that kills a hare, and against

every person who possesses a partridge in August. And so too, by other
statutes, pecuniary penalties are inflicted for exercising trades without serv-
ing an apprenticeship thereto, (7), for not burying the dead in woollen, for
not performing the statute-work on the public roads, and for innumerable
other positive misdemesnors. Now these prohibitory laws do not make the
transgression a meral offerce, or sin : the only obligation in conscience is
to submit to the penalty, if levied. It must however be observed, that we
are here speaking of laws tbat are sinply and purely penal, where the
thing forbidden or enjoined is wholly a matter of indifference,-and where
the penalty inflicted is an adequate compensation for the civilinconvenience
supposed to arise from the offence (8). But where disobedience to the law

@) See Book II. page 450,

(7) By stat. 54 G. IIl. c. 96, this law, and,
by stat. 54 G. 111. c. 108, that for not burying
in woollen, are repealed.

decisions in every branch of the law. To
form a true judgment upen this subject, it is
necessary to into consideration the na-

(8) This is a doctrine to which the Editor
eannot su It is an important ques-
tion, and deserves a more extensive discussion
than can conveniently introduced into a
note. The solution of it may not only affect
the quiet of the minds of conscientious men
But may be the foundation of arguments and

ture of moral and positive laws. The princi-
ple of both is the same, viz. utility, or the ge-
neral happiness and true interests of mankind,.
Atque ipsa utilitas justi prope mater et equi.
But the necessity of one set of laws is scen
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involves in it also any degree of public mischief or private injury, there it
falls within our former distinction, and is alse an dffence against con-
science (m). :

1 have now geme through the defintion laid down of & municipal law ;
and have shewn thatit is “a rule of civil conduct prescribed by the su-
preme power in a state, commandmg what is right, and prohibiting what
is wrong ;" in the explication of which I have endeavoured to mterweave
= few useful principles concerning the nature of civil gevernment, and the
walis obliget tanti de

r

ad poe-

(m) Lex pure
sl ad mixta et

ad culpam obly ¢ ad poenam.
nam, non item o geb, ¢ L2

t. obligat. pracl. vill. § 17 24(.)

P

prior to experience ; of the other, posterior.
A moral rule is such, that every man’s regson
{if not perverted) dictates it to him as soon as
de associates with other men. It isuniversal,
ondmumbethenmeinevegs:rtoftho
mld. Do not kill, gg notu:;.]e " not vio-

ises, must equally obligatory in
Engm Lapland, Turkey, and China. But
2 positive law is discovered by experience to
be useful and necessary only to men in cer-

steal away, and leave his companiens to
his share of the reckoning. L
Punishment or penalties are never intended
as an equivalent or a composition for the com-
nusmo? of the offence ; but they are that de-
gree of pain ar inconvenience, which ar:
2.9& t.o&l: suﬁ(;ieem d:o deterf ‘men fmmeil:tl;&
cing T of inconveni
which woul(f regult to 5::‘ eomnnmit"i':‘;:‘&e;
general permission of that act, M‘:’igx the law
hib It is no recompence to a man's

tain districts, or under peculiar
Itis said that itisa uplt‘glmcnme in Holland

;ountry for the censequences of an ille
that he should afterwards be whipped, org:lho.lflz

to kill a stork, b Y
the vermin which would undermine the dykes
or banks, upon which the existence of the

Holland ; but the life of a stork in England
would be of no more value than that of a spar-
sow, and such a law would be useless and cru-
el in this country. .

By the laws of nature and reason, every
man is permitted to budd his house in any
mmm'{: s ; but from the experience
of the destructive effects of fire in London,
the legislature with wisdom enacted that
all party-walls should be of a certain thick-
ness; and it is somewhat surprising that they
did not extend this provident act to all other
great towns. (14 Geo. III. c. 78.)

It was also discovered by experience, that
dreadful consequences ensued, when sea-far-
e, who returned from distant coun-

o b the pl: itted
tries in witl , were permitte
immediately to come onm, and mix with

the healthy inbabitants; it was therefore a
wise and merciful law, though restrictive o':'
uc

This may be a wise law in .

stand in ‘the piflory, or Ke in a gaol. But in
itive laws, ,33 moral mles,g;ois equally
Ise that omnia peccata paria sunt. If there
are laws such as the game-laws, which in the
blic opinion produce little benefit or no sa-
utary e! to Y, 8 ientious man
will feel perhaps no further regrd for the ob-
servange of them, than from the consideration
that his example ml¥l encourage others to vio-
late those taws which are certainly beneficial
to the copmunity. Indeed, the last sentence
of the learned judge upon this subject, is an
answer to his own doctrine ; for the disobedi-
ence of any law in exist , must be p
ed to involve in it eithe:esubﬁc mischief or
gnvane injury. It is selated of Socrates, that
e made a ﬁ!_mmse with himself to observe
the laws of his country; but this is nothing
more than what every good t both to
promise ; and he ought to pro-
mise still er, that he will exert all his pow~
er to co:ipel others to obey them. As the chief
design blished gover t is the pre-
of crimes and the enforcement of the

man ou|

‘natural right and liberty, which compelled s
persons o be purified from all comaguon by
performing quarantine. (4 book, 161.)
He who, the breach of these positive
lawz, introduces tion and pestilence,
is surely guilty of a much greater crime than
he is deprives another of his purse or his
horse.
_ The laws

can only be

mdpay!m'he b s:;est:x does exactly the same

::;1!] to n’:ciet; as he who stea(: s0 much
from the tre: ; and is therefore guilty of
as great immorality, or as great an act of dis-
hmgeny Or smy, linf has been compared
that species of ﬁu which a man would
pmw ice frch) should join with hxsdfma\eas 1;“
i tavern ; and, after the

dinner at 2 h d;’y, :

against smuggling are entirely
5 the criminality of actions

red by their quences ;
sum of money by evading

ment necessarily becomres one of the
of moral obligations; and the principle
al and positive laws being precisely the same,
they become so blended, that the discrimina-
tion between them is frequently difficult or im-
icable, or as the wgwr of the Doctor and
tudent has expressed it with beautiful sim-
plicity, “In every law positive well-made, is
somewhat of the law of reason and of the law
of God; and to discern the law of God and
the law of reason from the law positive, is ve-
ry hard.” 1 Dial. c. $—CH.

In 2 Bos. & Pull. 375. Mr. Justice Rooke
says, “ I perfectly aﬁree with mgebrother Heath
in reprobating any distinction between malum
prohibitum and malum in se, and der it as
pregnant with mischief. ~Every moral man is
as much bound to obey the civil law of the land
as the law of nature.” See 5 Bar. & Ald. 341,

moral duties of man, obedience to ﬂ;vm.
ighest
oghmo-
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obligation of human laws. Before I conclude this section, it may not be
amiss to add a few cbservations concerning the interpretation of laws.

When any doubt arose upon the construction of the Roman laws, the
usage was to state the oase to the emperor in writing, and take his opinion
upon it. This was certainly a bad method of interpretation. To interro-
gate the legislature to decide particular disputes is not only endless, but af-
fords great room for partiality and oppression. Theanswers of the empe-
. sor were called his rescripts, and these had in succeeding cases the force
" of perpetual laws; though they ought to be carefully distinguished by
every rational civilian from those general constitutions which had only the

nature of things for their guide. The emperor Macrinus, as his
{*69] Metorian Capitolinus informs us, had once resolved to *abolish these

rescripts, and retain only the general edicts: he could not bear that
the hasty and crude answers of such princes as Commodus and Caracalla
should be reverenced as laws. But Justinian thought otherwise (n), and
he has preserved them all. - In like manner the canon laws, or decretal
epistles of the popes, are all of them rescripts in the strictest sense. Con-
trary to all true forms of reasoning, they argue from particulars to gene-
rals.

The fairest and most rational method to interpret the will of the legisla-
tor is by exploring his intentions at the.time when the law was made, by
8igns the most natural and probable. And these signs are either the words,
the context, the subject matter, the effects and consequence, or the spirit
and reason of the law. Let us take a short view of them all :—

1. Words are generally to be understood in their usual and most known
signification ; not so much regarding the propriety of grammar, as their
general and popular use. 'Lhus the law mentioned by Puffendorf (o)
which forbad a layman to lay kands on a priest, was adjudged to extend to
him, who had hurt a priest with a weapon. Again, terms of art, or tech-
nical terms, must be taken according to the acceptation of the learned in
each art, trade, and science. (9) So in the act of settlement, where the
crown of England is limited * to the princess Sophia, and the heirs of her
body, being protestants,” it becomes necessary to call in the assistance of
lawyers, to ascertain the precise idea of the words “ Aeirs of her body,”
which, in a (legal sense, comprise only certain of her lineal descend-
: ants. (10) . :

[*60] *2. If words happen to be still dubious, we may establish their

meaning from the contert, with which it may be of singular use to
compare a word, or a sentence, whenever they are ambiguous, equivocal,
or intricate. Thus the proeme, or preamble, is often called in to help the
construction of an act of parliament.(11) Of the same nature and use
is the comparison of a law with other laws, that are made by the same le-
gislator, that have some affinity with the subject, or that expressly relate
to the same point. (12) Thus, when the law of England declares mur-

) Inst. 1.2, 6, (o) L.of N.and N. 5.12. 8.
9) See 7 Cowen, 202. Rep. 4. 4 T Rep. 790. 3 M. and Sel.
slo) If words or expressions have acquired 66.p Lofft’s R:;:“mi. P end Sel

a definite meaning in law, they must be soex- ~ (12) It is an established rule of construction
gnded. 2 M. and Sel. 230. 1 Term. Rep. that statutes in pari materid, or upon the same

X . . subject, must be construed with a reference to
(11) But a positive enactment is nol to be each other; that is, that what is clear in one

considered restrained by the preamble, 1 Term statute shall be called in aid to explain what
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der to be felony without benefit of clergy, we must resort to the same law
of England to learn what the benefit of clergy is; and, when the common
law censures sirnoniacal contracts, it affords great light to the subject to
consider what the canon law has adjudged to be simony.

3. As to the subject malter, words are always to be understood as having
aregard thereto, for that is always supposed to be in the eye of the legis-
lator, and all his expressions directed to that end. Thus, when a law of
our Edward III. forbids all ecclesiastical persons to purchase provisions at
Rome, it might seem to prohibit the buying of grain and other vietual ;
but, when we consider that the statute was made to repress the usurpa-

tions of the papal see, and that the nominations 1o benefices by the po
were called provisions, we shall see that the restraint is intended to be laid
upon such provisions only.

4. As to the effects and consequence, the rule is, that where words bear
either none, or a very absurd signification, if literally understood, we must
a little deviate from the received sense of them. Therefore the Bolognian
law, mentioned by Puffendorf (p), which enacted *that whoever drew -
blood in the streets should be punished with the utmost severity,” was held
after long debate not to extend to the surgeon, who opened the vein of a
person that fell down in the street with a fit.

*5. But, lastly, the most universal and effectual way of disco- [*61]
vering the true meaning of a law, when the words are dubious, is
by considering the reason and spirit of it ; or the cause which moved the
Jegislator to enact it. (13) For when this reason ceases, the law itself
ought likewise to cease with it. Aninstance of thisis given in a case put
by Cicero, or whoever was the author of the treatise inscribed to Heren-
nius (¢). There was a law, that those who in a storm forsook the ship
should forfeit all property therein; and that the ship and lading should be-
long entirely to those who staid in it. In a dangerous tempest all the ma-
riners forsook the ship, except only one sick passenger, who, by reason of
his disease, was unable to get out and escape. By chance the ship came
safe to port. The sick man kept possession, and claimed the benefit of the
law. Now here all the learned agree, that the sick man is not within the
reason of the law ; for the reason of making it was, to give encourage-
meat to such as should venture their lives to save the vessel ; but thisisa
merit which he could never pretend to, who neither staid in the ship upon

that account, nor contributed any thing to its preservation (14).

P 15.c.12.§3.

L te L.

i8 obscure and ambiguous in another. Thus

the last qualification act to kill game (22 and’

23 Car. IL c. 25,) enacts, “that every person
not having lands and tenements, or some other
estate of inheritance, of the clear yearly va-
lue of 100K or for life, or having leage orleas-
es of ninety-nine years of the clearyearly va-
lue of 150L” (except certain ) shall

the intention of the legislature to make the
ycarly value of an estate for life greater than
that of an cstate of inheritance, thou
same proportions were not preserved; and
thereupon decided that clergymen, and all
;Lhersl ggrscsscd of b: hfel?et;te ‘])::{f' must
ave . a year to uali to kill game.
Lowndes v. Ieuu’:, E. 7‘1l

not be allowed to kill game. ﬁpon this sta-
tute a doubt arose whether the words or for
life should be referred to the 100l or to the
150L per annum. The court of king’s bench
having looked into the former qualification
acts, and having found that it was clear by the
first qualification act (13 R. L. st. 1, ¢'13,)
that 2 lagman shonld have 40s. a year, and a
pricnwl.ayear,mdtha&hylhelh.c.m,
the qualifications were clearly an estate of in-
heritance of 10l a year, and an estate for life
of 30L a year, they Pr" that it still was

22 Geo. ITI.

The same rule to discover the intention of
a testator is applied to wills, viz. the whole of
a will shall be taken under consideration, in
order to decipher the meaning of an obscure

e in it.—CH. See 5 Cowen 421

13) The ends contemplated are to be con-
sidered, and general words may be thereby re-
strained. 3 Maule and Selwyn, 510. .

(14) Sce a very sensible ch;gwr upon the
interpretation of laws in general, in Ruther-
forth’s Institutes of Natural Law, b, ii.c. 7.
—CH.
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From this method of interpreting laws, !
what we call equity, which is thus defined by Grotius (r) : * the correction of
that wherein the law (by reason of its universality), is deficient.” For,
since in laws'all cases cannot be foreseen or expressed, it is necessary that,
when the general decrees of the law come to be applied to particular cases,
there should be somewhere a power vested of defining those circumstances;
which (had they been foreseen) the legislator himself would have express-
ed. And these are the cases which, according to Grotius, “ lez non ezacte
definit, sed arbitrio boni viri permittit (15). . )
Equity thus depending, essentially, upon the particular circum-
[*62] stances of each individual case, there can be no established *rules
and fixed precepts of equity laid down, without destroying its ve-
ry essence, and reducing it to a positive law.  And, on the other hand, the
liberty (f considering all cases in an equitable light must not be indulged
too far, lest thereby we destroy all law, and leave the decision of every
uestion entirely in the breast of the judge. And law, without equity,
glough hard and disagreeable, is much more desirable for the public good
than equity without law ; which would make every judge a legislator, and
introdu« e mest infinite confusion ; as there would then be almost as many
different rules of action laid down in our courts, as there are differences of
capacity and sentiment in the human mind.

tg the reason of them, arises
T

SECTION III.
OF THE LAWS OF ENGLAND.

Tue municipal law of England, or the rule of civil conduct preseribed
to the inhabitants of this kingdom, may with sufficient propriety be divid-
ed into two kinds: the lez non scripta, the unwritten, or common law ; and
the lez scripta, the written, or statute lawa

The lez non scripla, or unwritten law, includes not only gereral customs,
or the common law properly so called ; but also the particular customs of
certain parts of the kingdom ; and likewise those particular laws, that are
by custom observed only in certain courts and jurisdictions (1).

. () De JEgquitate, § 3.

(15) The only equity, according to this de-
scription, which exists in our government,
either resides in the king, who can prevent
the summum jus from becoming summa inju-
ria, by an absolute or a conditional pardon, or
in juries, who determine whether any, or to
what extent, damuqea shall be rendcred. But

ity, as here explained, is by no means ap-
m:"aile to the court of chancery ; for the learn-
ed judge has elsewhere truly said, that “the
system of our courts of equity is a laboured
connected system, governed by established
rules, and bound down by precedents, from

lony on the 19th April, 1775, were retained b
the new Const. Art. 7. Sect. 13; so general-
ly in the other States, the common faw was
:I?o ted as it existed at the revolution. In

e
Constitution of the U. S., the Acts of Con-
gress made in pursuance of it, and all treaties
made under the authority of the U. S.: these
are the supreme law of the land. Const. Art.
6. § 2. 2nd. The Constitution and Acts of
each State. In the State of New-York its
statutes have been revised, and went into ope-

. 8. the written law consists, 1st. of the

+1 a

which they do not depart; although the
of some o¥ them may perhaps be liable to ob-
jection.” Book iii. 432.—CH. Sce 1 Wm.
I rep. 152. Mitf. Pl. 4.
(1) In the State of New-York, such parts
of the common law as were in force in the co-

ration on 1st January, 1830

The colonists have been as bring-
ing with them only such parts of the law of
the mother country as were suited to their si-
tuation, sec p. 107 : the particular laws and
customs of special districts of England were
therefore never adopted by them.
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. When I call these parts of our law leges non scripte, I would not be un-
derstood as if all those laws were at present merely oral, or communicated
from the former ages to the present solely by word of mouth. It is true
indeed that, in the profound ignorance of letters which formerly overspread
the whole western world, all laws were entirely traditional, for this plain
reason, because the nations among which they prevailed had but little idea
of writing. Thus the British as well as the Gallic druids committed all
their laws as well as learning to memory (a) ; and it is said of the primi-
tive Saxons here, as well as their brethren on the continent, that leges sola
memoria el usu retincbant (b). But, with us at present, the monuments and
evidences of our legal customs are contained in the records of the
several courts of justice in books of *reports and judicial decisions, [*64]
and in the treatises of learned sages of the profession, preserved and
handed down to us from the times of highest antignity. However, I there-
fore style these parts of our law leges non scripte, because their original in-
stitution and authority are not set down in writing, as acts of parliament
are, but they receive their binding power, and the force of laws, by long
and immemorial usage, and by their universal reception throughout the
kingdom. In like manner as Aulus Gellius defines the jus non scriptum to
be that, which is “ tacito et illiterato kominum consensu et moribus expressum.”

Our ancient lawyers, and particularly Fortescue (c), insist with abun-
dance of warmth that these customs are as old as the primitive Britons,
and continued down, through the several mutations of government and
inhabitants, to the present time, unchanged and unadulterated. This may
be the case as to some ; but in general, as Mr. Selden in his notes observes,
this assertion must be understood with many grains of allowance ; and
ought only to signify, as the truth seems to be, that there never was any
formal exchange of one system of laws for another ; though doubtless, by
the intermixture of adventitious nations, the Romans, the Picts, the Sax-
ons, the Danes, and the Normans, they must have insensibly introduced
and incorporated many of their own customs with those that were before
established ; thereby, in all probability, improving the texture and wisdom
of the whole by the accumulated wisdom of divers particular countries.
Our laws, saith Lord Bacon (d), are mixed as our language ; and, as our
language is so much the richer, the laws are the more complete.

And indeed our antiquaries and early historians do all positively assure
us, that our body of laws is of this compounded nature. For they tell us
that in the time of Alfred the local customs of the several provinces of the
kingdom were grown so various, that he found it expedient to compile hig
Dome-book, or Liber Judicialis, for the general use of the whole
kingdom. *This book is said to have been extant so late as the [*65]
reign of king Edward the Fourth, but is now unfortunately lost.

It contained, we may probably suppose, the principal maxims of the com-
mon law, the penalties for misdemeggors, and the forms of judicial proceed-
ings. Thus much may at least be colledted from that injunction to ob-
serve it, which we find in the laws of kind Edward the elder, the son of
Alfred (¢). * Omnibus qui reipublice presunt etiam atgue etiam mando, ut om-

ibus eguos se prebeant judices, perinde ac in judiciali libro (Sazonsce, bom-bec)
scriptum habetur : nec quicquam formident quin jus commune (Sazonice, Folcuhce)
audacter libereque dicanl.” .
g)Cu.ht.G.l&.G-c-lS- El;geehisproposahfnrldigeu.
(’))g.p:;?. Gl. 302. . ¢) C. 1.
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But the irruption and establishment of the Danes in England, which
followed so6n after, introduced new customs, and caused this code of Alfred
in many provinces to fall into disuse, or at least to be mixed and debas-
ed with other laws of a coarser alloy ; so that, about the beginning of the -
eleventh century, there were three principal systems of laws prevailing in
different districts : 1. The Mercen-Lage, or Mercian laws, which were
observed in many of the midland counties, and those bordering on the
principality of Wales, the retreat of the ancient Britons; and therefore
very probably intermixed with the British or Druidical customs. 2. The
West-Sazon Lage, or laws of the West Saxons, which obtained in the
counties to the south and west of the island, from Kent to Devonshire.
These were probably much the same with the laws of Alfred above men-
tioned, being the municipal law of the far most considerable part of his
dominions, and particularly including Berkshire, the seat of his peculiar
* residence. 8. The Dane-Lage, or Danish law, the very name of which
speaks its original and composition. This waé principally maintain-
ed in the rest of the midland counties, and also on the eastern coast,
the part most exposed to the visits of that piratical people. As for the
very northern provinces, they were at that time under a distinct govern.

ment (f): ’
[*66] *Out of these three laws, Roger Hoveden (g) and Ranulphus

Cestrensis (A) inform us, king Edward the confessor extracted one
uniform law, or digest of laws, to be observed throughout the whole
kingdom ; though Hoveden, and the author of an old manuscript chro-
nicle(¢) assure us likewise that this work was projected and begun by
his grandfather king Edgar. And indeed a general digest of the same
nature has been constantly found expedient, and therefore put in practice
by other great nations,-which were formed from an assemblage of little
provinces, governed by peculiar customs, as in Portugal, under king Ed-
ward, about the beginning of the fifteenth century (k). In Spain under
Alonzo X. who, about the year 1250, exdcuted the plan of his father St.
Ferdinand, and collected all the provincial customs into one uniform law,
in the celebrated code entitled Les Partidas (I). And in Swedey, about
the same @ra, when a universal body of common law was compiled out
of the particular customs established by the laghman of every province,
and entitled the land's lagh, being analogous to the common law of Eng-
land (m), (2). ’

Both these undertakings of king Edgar and Edward the confessor seem
to have been no more than a new edition, or fresh promulgation, of Alfred’s
code or dome-book, with such additions and improvements as the experi-
ence of a century and a half had suggested ; for Alfred is generally styl-
ed by the same historians the legum Jnglicanarum conditor, as Edward the
confessor is the restitutor. These, however, are the laws which our his-
tories so often mention under the name of the laws of Edward the confes-
sor, which our ancestors struggled so  hardly to maintain, under the first

(/) Hal. Hist. 55, () Mod. Un. Hist. xxil. 185.
) In Hen. I1. N Ibid, xx. 211,
8) fn Edw. Confessor. sn) 1bid. xxxili. 21, 58.

(1) In Seld. ad Eadmer, 6.

(2) The commentators on the old French for the Purposeof illustrating Littleton. Beau-
law cite Littleton for illustration ; and, forthe manoir’s compilation was made long antece-
same reason, the antiquarian lawyer will cite dent to our venerable author, or, as he has been
Les Coutumes de Beavoisis, collected by called, father of our law.—LEk.

Beaumanoir, first printed at Bourges, 1690,
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prinees of the Norman line ; and which subsequent prinees so fraquently
promised to keep and restore, as the most popular aet they could de, when
pressed by foreign emergencies or domestic discontents. These

are the laws that so. vigarously withstood #the repeatod attacks of [#67]
the civil law; which established in the twelfth century a new Ro-

man empire over most of the states of the continent ; states that have
lost, and perhaps upon that acoount, their political liberties: while the

free conatitution of haps upon the same account, has been
rather improved th Cheee, in short, are the laws which gave
rise and original to that collection of maxims and customs which is now

kmown by the name of the common law ; a name either given to it in con-
tradistinction to other laws, as the statute law, the civil law, the law'mer-
chant, and the like ; or, mors probably, as a law common to all the realm,
. the jus commume, or foleright, mentioned by king Edward the elder, after
the abaiiibz:sof the several provincial customs and particular laws before
ioned (8). v
" But though this is the most likely foundation of this collection of max-
ims apd customs, yet the maxims and customs, so collected, are of higher
antiquity than memory or history can reach (4) : nothing being more dif
ficult than to ascertain the precise beginning and first spring of an ancient
and long established custom. Whence it i8 that in our law the goodness
of a custom depends upon ite having been used time out of mind ; or, in
the solemnity of our legal phrase, time whereof the memory of man run-
neth not to the contrary (5). Thus it is that gives it its weight and autho-
rity : and of this nature are the maxims and customs which compose the
connron law, or lez ron scripts, of this kingdom.

‘This anwaitten, or eommon, law is properly distinguishable into three
kinds : 1. General customs; which are the universal rule of the whole
kingdom, and form the common law, in its suicter and mare usual signifi-
cation. 3. Particular customs’; which, for the most part, affect only the
inhabitants of particular districts. 3. Certain particular laws ; which, by
custom, are adopted and used by some perticular courts, of pretty general
and extensive jurisdiction.

. *L As to general customs, or the common law, properly so [*6S]
called ; this is that law, by which proceedings and determina-

tions in the king’s —‘n‘u{ courts of justice are guided and directed. This,
for the most part, settles the course in which lands descend by inheritance ;
the manner and form of acquiring and transferring property : the solemni-
tiss end obligation of contracts ; the rules of expounding wills, deeds, and
acts of priament ; the respective remedies of civil injusies ; the several
spedies of temporal offances; with the manner and degree of punishment ;

and an mfinite number of minuter particulars, which diffuse themselves

as extensively as the ordinary distribution of common justice requires.
Thus, for example, that there shall be four superior courts of record, the

, the King’s Bench, the Common Pleas, and the Exchequer ;—
that the eldest son alone is heir to his ancestor ;—that property may be

(3) The student who may be desirous of true, that the original of the common law is '

pasuing this investigation further, may add as undiscoverable as the head of the Nile.”
own conjectures those of Dr. Wilkins, Hist. Com. Law, 55.—Cn.*
in his code of ancient 1aws; of Selden,inhis  (5) See note 15, p. 76.—CH.
Notes on ; and of Garberon, editor of i i
the works of Anselm.——LEE. * This comparison, like that of the blac
(4) What Lord Halc says is undoubtedly .swan of the ancients, must now be disused.

Vor. 1. . n



~

46 OF THE LAWS [Irraos

acquired and transferred by writing ;—that a deed is of no validity unless
sealed and delivered ;—that wills shall be construed more favourably, and
deeds more strictly ;—that money lent upon bond is recoverable by action
of debt ;—that breaking the public peace is pn offence, and punisheble by
fine and imprisonment ;—all these are doctrines that are not set down inv
any written statute or ordinance, but depend merely upon immemorial
usage, that is, upon commen law, for their support.

Some have divided the commen law into two principal grounds or foun-
dations : 1. Established customs; such as that, where there aze three
brothers, the eldest brother shall be heir to the second, in exclusion of the
youngest: and 2. Established rules and maxims; as, “ that the king can
do no wrong, that no man shall be bound to accuse himself,” and the like.
But I take these to be one and the same thing. For the authority of theee
maxims rests entirely upon general reeeption and usage: and the only
method of proving, that this or that maxim is a rule of the common law,

is by shewing that it hath been always the custom to observe it.
[*69] *But here a very natural, and very material, question arises:
how are these customs or maxims to beknown, and by whom
is their validity to be determined? The answer is, by the judges in the
. several courts of justice. They are the depositaries of the laws; the
living oracles, who must decide in all cases of doubt, and who are bound
by an oath to decide according to the law of theland. The knowledge
of that law is derived from experience and study ; from the “ vigints anno-
rum lucubrationes,” which Fortescue(n) mentions ; and from being long per-
" sonally accustomed to the judicial decisions of their. predecessors. And
indeed these judicial decisions are the principal and most authoritative evi-
dence, that can be given, of the existence of such a rcustom as shall form
a part of the common law. The judgment itself, and all the proceedings
previous thereto, are carefully registered and preserved, under the name
of records, in public repositori2s set apart for that particular purpose ; and
to them frequent recourse is.had, when any critical question arises, in the
determination of which former precedents may give light or assistance.
And therefore, even so early as the conquest, we find the “ preteritorum
‘memoria eventorum” veckoned. up as one of the chief qualifications of those,
who were held to be “ legibus patrie optime instituti (0).” For it is an estar
blished rule te abide by former precedents, where the same points come
again in litigation: as well to keep the scale of justice even and steady,
and not liable to waver with every new judge’s opinien ; as also because
. the law in that case being solemnly declared and determmed, what before
was uncertain, and perhaps indifferent, is now become a permanent rule,
which it is not in the breast of any subsequent judge to alter or vary from,
according to his private sentiments : he being sworn to determine, not ac-
.cording to his own private judgment, but according to the known laws:
and customs of the land; not delegated to pronounce a new law, but to
maintain and expound the old one. Yet this rule admits of exception,
avhere the former determination is most evidently contrary to rea
[*70] son ; *much more if it be clearly contrary to the divine law. But
even in such cases the subsequent judges do not pretend to make
a new law, but t vindicate the old one from misrepresentation. For if it

@) Cop. 5. (0) Beld. Keview of Tith. ¢. £
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e found that the former decision is maniféstly absurd or unjust (6), it is
~declared, not that such a sentence was bed law, but that it was nof law ;
that is, that it is not the established custom of the realm, as has been erro-

meously determined. And hence it is that our lawyers are with justice 80 *

~ copious in their encomiums on the reason of the common Jaw ; that they
tell us, that the law is the, pegfection of reason, that it alweys intends te

_<conform thexeto, ard that w

is not reason is not law. Not that the par-

dcular reason of every rulein the law can at this distance of time be al-
ways precisely assigned ; but it is sufficient that there be nothing in the
Tule flatly comtradictory to reason, and then the law will presume it to be

well founded ().

And it hath been an ancient obeervation in the laws

of England, that whenever a standing rule of law, of which -the reason
‘perhaps could not be remembered or discerned, hath been wantonly brok-
e in upon by statutes or new recolutions, the wisdom of the rule hath
in the end appeared from the inconveniencies that havesfollowed the inno-

vation.

The doctrine of the law then is this : that precedents and rules must be
followed, unless fiatly absurd or unjust (7) : for though their reason be not

Herein agreeing with the civil law, Ff. 1. 8.
”(,’t)l. “Non a m'orﬁ-’s,zuln'l
constitute act, ralis potest. Et ideo rationcs

eonsom, constitwuntuy, inqui mon opertet :
dic:uin,‘:-lla ex his, qﬁa’ en?t: sunt,
fur.

(6) But it cannot be dissembled, that both
in our law, and in all other laws, there are de-
L G
marxims, w, sucl
Jast. notwithstanding thi must
religiczz’dhmdtobylhe' minlll
courts, are not to assume s
of legislators. It is their province jus dicers,
tndng‘ jus dare. Lord Coke, in his enthusi-
astic for the common law, goes far-
ther than the learned commentator; he lays
down, that argronentum ab & ienti -
avum valet in lege, because nikil quod est incon-
veniens et licitum.  Mr. Hargrave's note upon
this is well conceived and expressed : “ Argu-
ments from inconvenience certainly deserve
the greatest attention, and where the weight
of other reasoning>is on an equipoise,
ought o turn the scale. But if the rule of

hwiqcle‘nnglexyﬁcit, it is in vain to insist th

inecuveniencies ;- nor can it be true that
Bothing, which is inconvenient, is lawful, for

fection, which the most exalted h wisdorp
is incapable of attaining, and wou bgma;
incible argument against ever changing
law.” Harg. Co. Latt. 66.—CH.
7) Professor Christian maintains, that pre-
andmlecmust:dfoﬂoyed.g}venw n
absurd unjust, if ¢ are
theyueﬁalyuw-‘ inciples ; a mﬁtion
is apprel , extracts the whole
ith which he wouk!c{everueuﬂ::
maxim in the text. ‘Mr. Sedgwick contends,
that sir William Blacksto:
ou the other hand, ‘f:r, ameu;%z&!‘:
L% ts w3,
meh;?w:fn’ol‘fﬁm itself, does not aid
which, ’:n is intended to enforce. “A
jiw (be says) is @ public statie, solemnly

1
§1
g_a.
§

§

framed by the legislative, and confirmed by the
executive, power. es and determi-
nations of the magistrates are not, rigorously
?pelking laws : legal precedents oy,
orenoui ically to govern, but discreetly
to guide. ith laws it 18 otherwise ; to them
the j in his adjudications must conform,
&c.” Now it is evident that our author is
speaking of the common law, and his com-
mentators must so understand him; which
common law is as absolute as the parli
tary statates, and must be as rigidly observed
by the judicature. Anmmin‘gst at the legal
precedent, or the statute, is absurd and unjust,
the only question is, by what authority shall it
be Mr. Sedgwick points to the
judges on the bench ; professor Christian
maintains the sole and supreme right to exer-
cise this function. The spirit and practice of
the constitution is with him, and it is well for
e i of public justice that they are so.
In the multitude of counsels there is wisdom ;
and the business of legulanon. even upon the
bstitution of & wh law in the place
of an absurd or unjust precedeat, may well
employ the Eghm wisdom in the state. There
may be a difference of opinion as to what is
absurd and unjust. For instance, the law of
imogeniture has fallen under that censure
the lips of men, whose station in society
recommend even their hasty notions to the re-
spect of their contemporaries. It would be
ficult to reconcile the preference of the first-
o to the exclusion of all the other offspring
of the same family, with the law of nature, or
the law of God; {etno judge would dare to
treat this rule of law as absurd or unjust, and
substitute an equal division of the patrimony
among all the c%ﬂdren. upon the question be-
ing brought before him. Had he such power
given him by the constitution, his fellows might

\
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obvious at first view, yet we owe such a deference to former times as not
to suppose that -they acted wholly without consideration. ‘To illustrate
this doctrine by examples. It bas been determined, time out of mind, that
a brother of the half loodshallnevermceeedasheutotheelmeof his
half brother, but it shall rather escheat to the king, or other su Jord.
Now this is a positive law, fixed and established by custom, which custom
is evidenced by judicial decisions; and therefore can never be departed
from ty eny modern j gemthoutabruchofhlsouhand
[*71] %the la.w 'or herein there is nothing repugnant to natural jus-
Aive(8) ; though the artificial reason of it, drawn from thefeodd
law; may not be quite obvious to every bodﬂ’) And therefare, though
‘a'modern judge, on account of a supposed hardship upon the haif brother,
tmght wish it had been dtherwise settled, yet it is not in his power to alter
But if any court were now to detemnne, that an elder brotber of the
half blood might enter upon and seize any lands that were purchased by
gounger brother, no subsequent judges would scruple to declare that
determination was uhjust, was unreasonable, and therefore was
notlaw 8o that the law, and the opinion of the judge, are not always con-
vertible terms, or one and the same thing ; since it sometimes may hap-
pen that the judge may mistake the law. Upon the whole, however, we
may take itasa en.lrule  that the decisions of courts of j are
the evidence of what is common law:" in the same manner as, in the eivil
law, what the emperor had once determined was to serve for a guide for

the future (g).
The dmomtherobre of courts are held in the highest regard, and are
(1) “Si-r-ﬁd uuniqnm-u,mu..

onaminwverit, pmﬁlu mw
M.:umu-(ujuu‘, mu‘;

lagom,noks s0-
ew illi eonse pr tu sed ot in om-
m". 1. 14,12, an,

exercise it also ; and it is no overstrained con-
jecture to say, that fluctuating and conflicting

adjudications would be the , pro-
ducin much more mscl'nef than can ensue
from any precedent or rule
of law, ‘howerver nbanrd or unjum, till the le-
gislature provides the g

If an act of parliament rought in
at the close of a session, and paned on the

last day, which made an innocent act crimi-
nal, or even a
wuﬁxedford:ecommmmmofmom
uon,\thadthemneeﬁewyulfltlud
passed on ﬁmdnyofthe.enwn,uxlnll
who, during a long session, had been doingan
tet,wlnehuﬂ\e time was legal and inoffen-
sive, were liable to suffer the punishment pre-
scribed by the statute. (4 Inst. 25. 4 Term
Rep. 660.) This was both flatly

abeurd and
msm but it was the clmlnwof England,
could bytheumtedln

. tboncyofmvg

commons, in
liament assembl the 33 Geo. 'ﬁ'
. 13. enacted, that’ when ration of an

mofpulmnentunotdn to commence

time specified within it, the clerk of

from any
ﬂteptﬂlamenu shall endorse upon it the day fandamen!

which it receives the assent, and
mdly shall be the date o';’,’ig commence-

Boltbemgnmleof law, that a person bom

crime ; and if no day diffe

m En lmdoweeunmmld! from
which oumotnlenehunnlf nmhdd,
that a born in Eng
rents, but removed out of
ly after his birth, and educated in
guilty of treason in joining the French in war
sgmm En, oster, Cr. L. 50. Bee

8 bll,lhtucemnl pngnmloﬁtll

uflzn,whemu Ltveﬂwo-onlbym

ferent : M,uﬂa

hlxemtedeaoendsto -eldest

dies a minor or intestate, that “umld
totlwlordofdwmm,orwthe

ntherdnlto they ‘When

a case ha; nsxn of s nobleman,
or & man ltiuhwmllm
appear 80

advanced student may con-
phrey’s * Observatioms on the .
Actual State of the English Laws of Real -
Property, with the Outline of a Code ;” a pro-
duction indicative of great mental vigour. He
states the evil with perspicuity ; whether it be
tal, or whether it be one merely of
inconvenient anomaly ; and, with équal clear
ness, and, to many, with irresistible reason on
his side, suggests the antidote.
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any intrinsic authority in the courts of justice, and do not entirely de~
pend on the strength of their quotations from older authors, is the
{*73] *same learned judge we have just mentioned, Sir Edward Coke ;
who hath written four volumes of institutes, as he is pleased to call
them, though they have little of the institutional method to warrant such
atitle. The first volume is & very extensive comment upon a little ex-
cellent treatise of tenures, compiled by Judge Littleton in the reign of
Edward the Fourth. This comment 18 a rich mine of valuable common
\ law learning, collected and heaped together from the ancient reports and
year books, but greatly defective in method (s). - The second volume is a
comment upon many old acts of parliament, without any systematical
order ; the third a more methodical treatise of ihe pleas of the crown;
and the fourth an account of the several species of courts (¢).

And thus much for the first ground and chief corner stone of the laws
of England, which is general immemorial custom, or common law, fromr
time to time declared in the decisions of the courts of justice ; which de-
cisions are preserved among our public records, explained in our reports,
and digested for general use in the authoritative writings of the venerable

of the law. - .
he’ Roman law, as practised in the times of its liberty, paid also a
great regard to custom; but not 80 much as our law : it only then adopt-
ing it, when the written law was deficient. Though the reasons alleged
in the digest (x) will fully justify our practice, in meaking it of equal autho-
rity with, when it is not contradicted by, the written law. * For, since
(says Julianus,) the written law binds us for no other reason but because
it is approved by the judgment of the people, therefore those lawe which
the people have approved without writing ought also to bind every bo-
dy. For where is the difference, whether the people declare their
[*74] *assent to & law by suffrage, or by a uniform course of acting ac-
cordingly 7’ . Thus did they reason while Rome had some remains
of her freedom ; but, when the inperial tyranny cape to be fully establish-
ed, the civil laws speak a very different language. ‘- Quod principi placuit
(11) legis habet vigorem, cum populus ei et in exm omng suum imperium el po-
testatem conferat,” says Ulpian (w). * Imperator solus et conditor et interpres
degis existimatur) says the code (z). And again, * sacrilegii instar est re-
scriplo principis obviaré (y).” And indeed it is one of the characteristic

. marks of English liberty, that our common law depends upon custom ;
N ;
s) It is usually cited eitber by the name of Co. in the name of the compiler, as 2 Ventris, ¢
) e 4 : " 1 Biderfin, and the like. " °
() These are cited as 2, 8, or 4 Inet. without any O 1;(:!.8.82.
suthor’s name. An honorary distinction, which, w) Ff.1.4.1.
‘we otserved, is paid to the works of no other wriv- C 1 14.12
er ; the generality of reports and other tracts being C.1.28.5

(11) This is the first sentence of the defi- est, populus ci, et in eum omne imperium swum
nition of a constitution in the beginning of the et dat. Quod.

Tnstitutes. It ought to be cited at length,that rator istol atuit ; %

it may receive the execration it deserves. It decrewt, vel edicto pracepit, legem esse constat ;
is no wonder from this specimen, that the civil hac sunt, que constitutiones appellantur. Pla-
law should have experienced such protection né ez Ais quedam sunt personales, que nec ad
and patronage from all the despotic govern- plum trak , quoniam mon hoc princeps
ments of Eurape, and such opposition and de- vult, nam guod alicui ob meritwn indubsit, vel si
mﬁonfrmthelturdyEng};uhbumm. qmpwmimgm,vdcicm'mam

ConsTiTUTIO. . subvenit, personam non transgreditur. :
8Sed et quod principi placwit, legis habet vigo-

autem, quam generales st
rom: quum lege regia, que de ejus imperio lata tenent. Inst. 1. 2. 6.—Cn.
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. whereas, at the common law, she shall be endowed of ‘oné third part only.
* Such also are the special and particular. customs of manors, of which
every one has more.or lees, and which bind all the copyhold and custom-
ary tenants that hold of the said manors.—Such likewise is the cus-
tom of holdirg divers inferior courts, with power of trying causes, in cities
and trading towns, the right of holdmg which, when no royal grant cas
be shewn, depends entirely upon immemorial and established
8uch, lastly, are many particular customs within the city of London, with
regard to trade, apprentices, widows, orphans, and a vanety of other mat-
ters. All these are contrary to the general law of the land, and are good
anly by special usage ; though the customs of London are also confirmed
by act of parliament (a).

To this head may most properly be referred a particular system of cus-
toms used only among one set of the king’s sulg‘eﬂcu, called the custom of

- merchants, or lez mercatoria : which, however different from the
rules of the common law, is yet ingrafted into it, and made & part of it (3) ;
being allowed, for the benefit of trade, to be of the utmost validity in all
commercial transactions: for it is a maxim of law, that  cuslibef in. sus

arte credendum est (13).” )
The rules relating to particular customs regard either the proof of their

- existence ; their legality when proved ; or their usual method of allotwance.

And first we will consider the rules of proof.

*As to gavelkind, and borough-English, the law’takes particular
notice of them (¢), and there is no occasion to prove that such customs
actually exist, but only that the lands in question are subject thereto. All
other private customs must be particularly pleaded (d), and as well the exist-
ence of such customs must be shewn, as that the thing in dispute is with-
in the custom allgged. The trial in both cases (both to shew the exist-
ence of the custom, as, “that in the manor of Dale lands shall descend only
to the heirs male, and never to the heirs female ;” and also to shew * that

()8 128. Cro. Car. M7. ©o. 175,
@) Whams. 34, O O D TlfSen

(13) The lex mercatoria, or the custom of made to parliament for redress. Merchants
merchants, like the lex et consuetudo parlia- ought lo be considered in no higher degree
menti, describes o:)ll{a great division of the theirownleii:lnswnor judges upon subjects of
law of England. e laws relating to bills of commerce, than farmers or sportsmen in ques-
exchange, insurance, and all mercantile con- tions upan leases or the laws. For the
tracts, are as much the general law of the position of Lord Coke ought never to be for-
land, as the laws relating to marriage or mur- gotten: “ That the common law hath no con-
der. But the expression has very unfortu- troller in any part of it, but the high court of
nately led merchants to suppose, that all their parliament ; and if it be not or al-
‘crude and new-fangled ions and devices tered i t, it remains still, as Little-
ton saith.” (Co. Latt. 115.) This is agreea-
ble to the opinion of Mr. Justice Foster, who
e Sonoea T of e Aingaom, ang therofors

neral law of re
wgﬁmtwbeleﬁw: jmyuﬁarithubeen
;ezg}ied ,iqdicial determinations.” 2 Buwr.
—CH. .

[*76]

immediately become the law of the land: a
notion e\:;hnch, perhaps, has l})een h.u;.‘o muclinen-
couraged by our courts. Merchants ought to
take &mb{uw from the oourts, and mxnt.he
courts from merchants : and when the law is
found inconvenient for the purposes of ex-
tended y lication ought to be

(2 4

* The right of lien in a particular trade ; as,
for instance, a packer ; ex parte Deeze, 1 At-
kins, 228, could never have been part of the
common law ; yet, as a usage found in
‘the ar trade, our courts have sanction-

w r on goods actually on his wharf,
Naylor v. Mangles, 4 Esp. R. 109, reoo&-
nized as authority by Lord Eldon, and C. J.
C. P. Shears, Hartley, 3 Esp. 1d. 81. Lien
both geneml and icular, has been wel
v Mr itaker. And see 6 East,

ed it. Thus a banker, for the g | amount
«of a balance due to him from a customer, has
a lien upon his cheques and bills paid in in the
course of business, 15 East, 428; so of a

519; 71‘3224'; 9 1d. 426, and 3 M. c. 8. 167,
also mentioned above.
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count a custom may be good, though the perticular reason of it eannot
be assigned ; for it sufficeth, if no good legal reason can be assigned
against it. 'Thus a custom in a parish, that no man shall put his beasts
nto the common till the third of October, would be good ; and yet it would
be hard to shew the reason why that day in particular is fixed upon, ra-
ther than the day before or after. But a custom, that no cattle shall be
put in til} the lord of the manor has first put in his, is unreasonable, and
therefore bag : for peradventure the lord will never put in his, and then
the temants will lose all their profits ().
[*78] *5. Customs ought to be ceriain. A custom, that lands shall
descend to the most worthy of the owner’s blood, is veid ; for how
shall this worth be determined ? but a custom to descend to the next male
of the blood, exclusive of females, is certain, and therefore good (0). A
custom to pay two-pence an acre in lieu of tithes, is good; but to pay
sometimes two-pence, and sometimes three-pence, as the occupter of the
land pleases, is bad for its uncertainty. Yet a custom, to pay a year's im-
proved value for & fine on a copyhold estate, is goed ; though the value is
a thing uncertain: for the value may at anyy time be ascertained ; and the
maxim of law is, id cerium est, guod certum reddi potest (17). i

6. Customs, though establishred by consent, must be (when established)
eompulsory ; and not left to the option of every man, whether he will use
them or no. 'Therefore a custom, that all the inhabitants shall be rated
toward the maintenance of a bridge, will be good; but a custom,-that
every man is to contribute thereto at his own pleasure, is idle and absurd,
and indeed no custom at all.

7. Lastly, customs must be consistent with each other: one cunstom ean-
not be set up in opposition to another. For if both are really customs,
then both are of equal antiquity, and both established by mutual consent :
which to say of i customs is absurd. 'Therefore, if one man
prescribes that by custom he has a right to have windows looking into
another’s garden; the other cannot claim a right by custem to stop up or
obstruct those windows : for these two contradictory customs cannot both
be , nor both stand together. He ought rather to deny the existence
of the former custom (p). . .
Next, as to the allowance of special customs. Customs, in derogation of

the common law, must be construed strictly (18). Thus, by the
[*79] custom of gavelkind, an infant of fifteen years *may, by one spe-
cies of conveyance, (called a deed of feoffment,) convey away his

Jands in fee simple, or for ever. Yet this custom does not impower him
to use any other conveyance, or even to lease them for seven years: for
the custom must be strictly pursued (¢). And, moreover, all special cus-

B BETAR

& oo Cops .

(17) A custom, that poor house-keepers shall
carry away rotten wood in a chase is bad, be-
ing too vague and uncertain. 2 7. R. 758.—

A%right to glean in the harvestfieid com dowat

&ot be chlmdo‘: l_!hcom.mml l.:.l ,ed neith;r ha;e
e poor of a paris| ?ll e such right
within the parish, 1H. B{ 51,52. Soa c%c-
tom for every inhabitant of an ancient messu-

age within a h to take a profit a prendre
ingthehndofmindividual ish]:d. Bgtrsnch will

a right may be enjoyed scription or
grant. 4 Term Rep. 717, 718.?3 H.pltil. 393,

—1 Ld. Ra 407.—1 Saund. 341, n. 3;
346, n. 3.—CH.

(18) This rule is founded upon the consi-
ton, that a variety of customs in diffe-
rent places upon the same subjeet is a gencra}
inconvenience ; the courts therefore will not
admit such customs but upon the clearest
proof. - So wheke there is a custom that lands
shall descend to the eldest sister, the courts
vill not e this custom to the cldest
niece, or to any other eldest female relation.
1 T. R. 166.
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‘oms must submit to the king’s prerogative. ‘Therefore, if the king pur-
chases lands of the nature of gavelkind, where all the sons inherit equally ;
yet, upoa the king’s demise, his eldest son shall succeed to those lands
alone (r). And thus much for the second part of the leges non scripte, or
those particular customs which affect particular persons or districts only.

. IIL The third branch of them are those peculiar laws, which by cus-
tom are adopted and used only in certain peculiar courts and jurisdictions.
And by these I understand the civil and canon laws (s).

It may seem a little improper at first view to rank these laws under the
head of leges non scripte, or unwritten laws, seeing they are set forth by
authority in their pandects, their cades, and their institutions ; their coun-
cils, decrees, and decretals; and enforced by an immense number of expo-
sitions, decisions, and treatises of the learned in both branches of the law.
Baut I do this, after the example of Sir Matthew Hale (s), because it is
most plain, that it is not on account of their being writien laws that either
the canon law, or the civil law, have any obligation within this kingdom :
neither do their force and efficacy depend upon their own intrinsic authori-
ty, which is the case of ous wntten laws, or acts of pasliament. They
bind not the subjects of England, because their materials were collected
from popes or emperors ; were digested by Justinian, or declared to be
authentic by Gregory. These considerations give them no authority
here; for the legislature of England doth not, nor ever did, recognize any
foreign power as superior of equal to it in this kingdom, or as baving the
right to give law to any, the meaneet, of its subjects. hut.all‘ the
#gtrength that either the papal or imperial laws have obtained in [*80]
this realm, or indeed in any other kingdom in Europe, is only be-
cause they have been admitted and received by immemorial usage and
custom in some particular cases, and some particular courts; and then
they form a branch of the leges non scripke, or customary laws; orelse
because they are in some other cases introduced by consent of parliament,
and then they owe their validity to the leges scripie, or statute law. This
js expressly declared in those remarkable words of the statute 25 Hen.
VHL c. 21, addressed to the king’s royal majesty : “ This your grace’s
realm, recognizink no superior under God but only your grace, hath been
and is free from subjection to any man’s laws, but only to such as have
been devised, made, and ordained witkin this realm, for the wealth of the

- same; or to such other as, by sufferance of your grace and your progeni-
tors, the people of this your realm have taken at their free liberty, by their
own oconeent, to be used among them; and have bound themselves by
long use and custom ta the ahservance of the same ; not as to the observ-
ance of the laws of any foreign prince, potentate, or prelate ; but as to the
customed and ancient laws of this realm, originally established as laws of
the same, by the said sufferance, consents, and custom; and none other-

wise.” .

By the civil law, absolutely taken, is generally understood the civil or
municipal law of the Roman empire, as comprized in the institute, the
code, and the digest of the emperor J ustinian, and the novel constitutions
of himsaelf and some of his successors. Of which, as there will frequently
be occasion to cite them, by way of illustrating our own laws, it may not

- be amiss to give a short and general account.

Er;g?&ug.t.&. . () Hist. C. L. 2
s, L. .
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The Roman law (founded firet upon the regal constitutions of their an-
eient kings, next upon the twelve tables of the decemviri, then upon the
laws or statutes enacted by the senate or people, the edicts of the prestor,

and the responsa prudentum, or opinions of learned lawyers, and
[*81] Ilastly upon the *imperial decrees, or constitutions of successive em-
. perors,) had grown to 8o great a bulk, or, as Livy expresses it (1),

“ tam Emmensus aliarum super alias acervatarum legum cumulus,” that they
were computed to be many camels’ load by an author who preceded Jusu-
pian (u). This was in part remedied by the collections of three private
lawyers, Gregorius, Hermogenes, and Papirius ; and then by the emperor
Theodosius the younger, by whose orders a code was compiled a. v. 438,
being a methodical collection of all the imperial constitutions then in force :
which Theodosian code was the only book of civil law received as authen-
tic in the western part of Europe till many centuries after; and to this it
is probable that the Franks and Goths might frequently pay some regard,
in framing legal constitutions for their newly erected kingdoms: for Justi-
nian commanded only in the eastern remains of the empire; and it was
under his auspices that the present body of civil law was compiled and
finished by Tribonian and other lawyers, about the year 533.

This consists of, 1. The institutes, which contain the elements or first
principles of the Roman law, in fous books. 2. The digests, or pandects,
in fifty books ; containing the opinions and writings of eminent lawyers,
digested in a systematical method. 3. A new code, or collection of im-
perial constitutions, in twelve books ; the lapse of a whole century having
rendered the former code of Theodosius imperfect. 4. The novels, or new
constitutions, posterior in time to the other books, and amounting to & sup-
plement to the code ; containing new decrees of succeesive emperors, as
new questicns happened to arise. These form the body of Roman law,
or corpus jurig civilis, as published about the time of Justinian; which,
however, fell soon into neglect and oblivion, till about the year 1130, when
a copy of the digests was found at Amalfi, in Italy ; which accident, con-
curring with the policy of the Roman ecclesiastics (1), suddenly gave new

vogue and authority to the civil law, introduced it into several na-
[*82] tions, and *occasioned that mighty inundation of voluminous com-
oaded ments, with which this system of law, more than any other, is now

The canon law is a body of Roman ecclesiastical law, relative to such
matters as that church either has, or pretends to have, the proper jurisdic-
fion over. This is compiled from the opinions of the ancient Latin fathers,
the decrees of general councils, and the decretal episties and bulles of the
holy see ; all which lay in the same disorder and cenfusion as the Roman
civil law, till, about the year 1151, one Gratian, an Italian monk, animat-
ed by the discovery of Justinian's pandects, reduced the ecclesiastical con-
stitutions also into some method, in three books, which he entitled Concor-
dia Discordantium Canonum, tut which are generally known by the name
of Decretum Grakiani. These reached as low as the time of pope Alexan-
der III. The subsequent papal decrees, to the pontificate of Gregory IX.,
were published in much the same method, under the auspices of that pope
about the year 1380, in five books, entitled Decretalia (gregorii Noni. A
sixth book was gdded by Boniface VIIL. about the year 1298, which is

$) L3.c 34, 1
O Torior’s Bvements ot vt Law, 17, ) B S hpeape st

.
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called Segixs Decretalium. The Clementine constitutions, or decrees of
Clement V. were in like manner authenticated in 1317, by his successor
John XXII., who also published twenty constitutions of his own, called
the Eztravagantes Jounnis, all which in some measure answer to the novels
of the civil law. To these have been since added some decrees of later
popes, in five books, called ‘Eztravaganies Communes : and all these toge-
ther, Gratian’s decree, Gregory’s decretals, the sixth decretal, the Clemen-
tine constitutions, and the extravagants of John and his successors, form

——the corpus juris canonici, ot body of the Roman canon law. —

‘ Besides these pontifical collections, which, during the times of popery,
were received as authentic in this island, as well as 1n other parts of Chnis-
tendom, there is also a kind of national canon law, composed of legatine
and provincial constitutions, and adapted only to the exigencies of
this church *and kingdom. The legatine constitutions were eccle- [*83]
siastical laws, enacted in national synods, held under the cardinals
Otho and Othobon, legatee from pope Gregory 1X. and pope Clement IV.
in the reign of king Henry III. about the years 1220 and 1268. The pro-
vincial constitutions are principally the decrees of provincial synods, held
under divers archbishops of Canterbury, from Stephen Langton, in the
reign of Henry III., to Henry Chichele, in the reign of Henry V.; and
adopted also by the province of York (z) in the reign of Henry VI. As
the dawn of the reformation, in the reign of king Henry VIII., it was en-
acted in parliament (y) that a review should be had of the canon law;
and, till such review should be made, all canons, constitutions, ordinances,
and synodals provincial, being then already made, and not repugnant to
the law of the land or the king’s prerogative, should still be used and exe-
cuted. And, as no such review has yet been perfected, upon this statute
now depends the authority of the canon law in England.

As for the canons enacted by the clergy under James L. in the year
1603, and never confirmed in parliament, it has been solemn] adjugged
upon the principles of law and the constitution, that where they are not
merely declaratory of the ancient canon law, but are introductory of new
regulations, they do not bind the laity (2), whatever regard the clergy may
think proper to pay them (19).

here are four species of courts in which the civil and canon laws are
permitted, under different restrictions, to be used : 1. The courts of the
archbishope and bishops, and their derivative officers, usually called in our
law courts Christian, curie Christianitatis, or the eeclesiastical courts. 2.
The military courts. 3. The courts of admiralty. 4. The courts of the
two universities. In all, their reception in general, and the different de-
g;ees of that reception, are grounded-entirely upon custom, corro-

rated in the latter instance by act of *parliament, ratifying those [*84]
charters which confirm the customary law of the universities.

The more minute consideration of these will fall properly under that part

8)Bm’:3eel.hw. . vili. firmed by 1 Elis. c. 1.
) Btatute 25 Hen. o©. 19, revived and con- (z) Btra. 1057,

(19) Lord Hardwicke cites the :)ipiniun of pensation to holdtwo livings distant from each
Lord Holt, and declares it is not denied by other more than thirty miles, no advantage can
any one, that it is very plain all the clergy are be taken of it by lapse or otherwise in the tem-
bound by the canons confirmed by the king poral courts, for the restriction to thirty miles
only, but they must be confirmed by the par- was introduced bgll canon made since the
liament to bind the laig. (2 Atk. 605.) Hence, 25 Hen. VIII. 2 Bl Rep. 968 —Cu.

if the axchbishop of Canterbury grants a dis- .
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of these commentaries which treats of the jurisdiction of courts. It wilk
suffice at present to remark a few particulars relative to them all, which
n;lay serve to inculcate more strongly the doctrine laid down concerning
them (a). . .

1. And, first, the courts of common law have the superintendency over
these courts ; to keep them within their jurisdictions, to determine where-
in they exceed them, to restrain and prohibit such excess, and, in case of
¢ontumacy, to punish the officer who executes, and in some cases the
judge who enforces, the sentence so declared to be illegal (20).

2. The common law has reserved to itself the exposition of all such acts
of parliament as concern either the extent of these courts, or the matters
depending before them. And therefore, if these courts either refuse to
allow these acts of parliament, or will expound them in any other sense
than what the common law puts upon them, the king’s courts at West-
minster will grant prohibitions to restrain and control them.

3. An appeal lies from all these courts to the king, in the last resort ;
which proves that the jurisdiction exerciged in them is derived from the
crown of England, and not from any foreign potentate, or intrinsic autho-
rity of their own.—And, from these three strong marks and ensigns of
superiority, it ‘appears beyond a doubt that the civil and canon laws,
though admitted in some cases by custom in some courts, are only subor-
dinate, and leges sub graviori lege ; and that, thus admitted, restrained,
altered, new-modelled, and amended, they are by no means with us a dis-
tinct independent species of laws, but are inferior branches of the custo~

[InTROV

.mary or unwritten laws of England, properly called the king’s eccleeiasti~
- cal, the king’s military, the king’s maritime, or the king’s academical

laws.

*Let us next proceed to the leges scripte, the written laws of the
kingdom, which are statutes, acts, or edicts, made by the king's ma-
jesty, byand with the advice and consent of the lords spiritual and temporal,
and commons in parliament assembled (5). The oldest of these now ex-
tant, and printed in our statute books, is the famous magna charta, as con-
firmed in parliament 9 Hen. 1II. though doubtless there were many acts:
before that time, the records of which are now lost, and the determinations
of them perhaps at present currently received for the maxims of the old
common law. '

The manner of making these statutes will be better considered here-
after, when we examine the constitution of parliaments. At present we:
will only take notice of the different kinds of statutes, and of some gene-~
ral rules with regard to their construction (c).

[*85]

(s) Hale, Hist. c. 2 by their initial words, a method
20, used by the Jews in

b) B Rep 20. of citing very ancient, bein
icgmmhodofdnngthmmorpuﬂhmt denomlgnung'.be boohof&z Pentateuch ; by the
is various. Many of our ancient statutes are called Christian charch in distinguishi
afier the name of the place where the parliament H
wubeldthltmldﬂhem;qlhemwmduenon papal bylles; and, in short, by the whole body of
#Ma-" ge, of West er, Gk , and jent civilans and

are y from i
their subject, as the statutes of Wales and Ireland, h to ch

the artiouli cleri, and the prarogativa regis. Some

wiltl I y
in imima' all which we still call some of un!

20) See 2 Stra. 1067. 1 Dowl. and R.
. 1 Bar. and C. 655. An actionon the case
may be maintained against & judge of the ec-
clesiastical court who excommunicates a party
for refusing to obey an order which the court

AN

N

has no authority to make ; or where the party
has not been previously served with a citation
or monition, nor had due notice of tke order. 3
Campb. Rep. 388. 16 Ves. Jun, 346. 2 Inst,
623. 3 Bl Com. 101.

-
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- First, as to their several kinds. Statutes are either general or

special, public or private. A general or public act is an *universal [*86]
rule, that regards the whole community ; and of this the courts of

law are bound to take notice judicially and ez officio ; without the statute
being particularly pleaded, or formally set forth by the party whe claims
an advantage under it. Special or private acts are rather exceptions than
rules, being those which only operate upon particular persons, and private
concerns ; such as the Romans entitled senatus-decreta, in contradistinction
to the senatus conswlta, which regarded the whole community (d); and
of these (which are not promulgated with the same notoriety as the for-
mer,) the judges are not bound to take notice, unless they be formally
shewn and pleaded. Thus,; to shew the distinction, the statute 13 Eliz.
c. 10, to prevent spiritual persons from making leases for longer terms
than twenty-one years, or three lives, is a public act ; it being a rule pre-
scribed to the whole body of spiritual persons in the nation : but an act to
enable the bishop of Chester to make a lease to A. B. for sixty years is
an exception to this rule ; it concerns only the parties and the bishop’s
successors ; and is therefore a private act (21).

Statutes also are either declaratory of the common law, or remedial of

some defects therein (22). Declaratory, where the old custom of the
kingdom is almost fallen into disuse, or become disputable ; in which case

OF ENGLAND. "

old statutes by their initial words, as the statute of

ia emptercs, and that of circumspecte agatis. But
Ke most usual method of citing them, especially
since the time of Edward the S8econd, is by naming
the year of the kipg’s reigo in which the statute
was made, togethér with the chapter, or 5«6 lar
act, according to its sumeral order, as 9 Geo. II. c.
4.ﬁ’nulltheuuotoneu-hnofprlhmentuhn
together make properly but one stagute ; and there-

fore, when two sessions have been held in one year’

Tiehi e Citedan T W asd M st 2 o3, sgaifying
s is cited as . @ .st. 2. ¢

that It is the second i

parliament, in the first year of king Wifiam and
queen Mary.
(d) Gravia. Orig. L. § 24,

(21) See other cases upon the distinction
between public and private acts, Bac. Ab sta-
tute F. The distinction between public and
private acts is marked with irable preci-
sion by Mr. Abbot (the present lord Colch

lic act, must afterwards be noticed by the courts
as such. 2 Term Rep. 569. 2. [N PaRLIA-
MENTARY LANGUAGE, 1. The distinction be-
tween public and privete bills stands upon dif-
ferent ds as to fees. All bills er

ter), in the following note, in the printed re-
port from the committee for the promulgation
of the statutes :—PUBLIC AND PRIVATE ACTS.
—IN LEGAL LANGUAGE, ). Acts are deemed
to be public and general acts which the judges
will take notice of without pleading, viz. acts
concerming the king, the queen, and the
prince ; those ning all prelates, nobles,
and great officers ; those concerning the whole
spirituality, and those which concern all offi-
cers in general, such as all sheriffs, &c. Acts
concerning trade in general, or any specific

e ; acts ning all p & lly,
thougﬁ it be a special or particular thing, such

asa ning or woods in
forests, chases, &c. &c. Com. Dig. tit. Par-
liament. (R. 6.) Bac. Ab statute
vate acts are those which concern only a par-
ticular species, thing, or p , of which the
judges will not take notice without pleading
of them, viz. acts relating to the bishops on-
H! ; acts for wlerptiol:x ol dmumer:h, acts re-
to any particu ace, or to divers par-
ticnuifr ‘towns, or to ons or divers pamc\;”l:r
counties, or to the colle, in the univer-
;mes. Com. Dig. tit. arhi:nent. (R. 7'.) 3.
n 8 general act there may be a private clansze,
ibid. and a private act, if recognized by a pub-

. 2. Prie- &

from which ﬁrivatc persons, corporations, &c.
derive benefit, are subject to the payment of
Sees, andtuchbilhminthisn-?ectdemmi-
nated private bills. Instances of bills within
this description, are enumerated in the second
volume of Mr. Hatsel’'s Precedents of Pro-
ceedings in the House of Commons, edit.
1796, p. 267, &c. 2. In parliamentary lan-
guage, another sort of distinction is also used;
and some acts are called public gemeral acts,
others public local acts, viz. church acts, canal
acts, &c. To this class may also be added
some acts, which though public are merely pers
sonal, viz. acts of attainder, and patent acts,
&c. Others are called private acts, of which
latter class some are local, viz. enclosure acts,
c. and some personal, viz. such as relate to
names, estates, divorces, &c.

In many statutes which would otherwise
have been private, there are clauses by which
they are declared to be public statutes. Bac.
Ab(g)“ "i‘tﬁffm i rall ed

ion is generally express
by declaratory statutes, and statutes introduc-
tory of a new law. Remedial statutes are ge-
nerally mentioned in contradistinction to penal
statutes. See note 19, p. 88.—CH.
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the parliament has thought proper, in perpetuum rei testimonium, and for
avoiding all doubts and difficulties, to declare what the common law is and
ever hath been. Thus the statute of treasons, 25 Edw. I1I. cap. 2, doth
not make any new species of treasons, but only, for the benefit of the sub-
ject, declares and enumerates those several kinds of offence which before
were treason at the common law (23). . Remedial statutes are those which
are made to supply such defects, and abridge such superfluities, in the
common law, as arise either from the general imperfection of all human
laws, from change of time and circumstances, from the mistakes and unad-
vised determinations of unlearned (or even learned) judges, or from any
other cause whatsoever. And this being done, either by enlarging the

common law where it was too narrow and circumscribed, or by re-
[*87] straining it* where it was too lax and luxuriant, hath occasioned

another subordinate division of remedial acts of parliament into
enlarging and restraining statutes. To instance again in the case of
treason : clipping the current coin of the kingdom was an offence not
sufficiently guarded against by the common law ; therefore it was thought
expedient, by statute 5 Eliz. ¢. 11, to make it high treason, which it
was not at the common law : =o that this was an enlarging statute (24).
At common law also spiritual corporations might lease out their estates
for any term of years, till prevented by the statute 13 Eliz. before men-
tioned : this was, therefore, a restraining statute (25).

8econdly, the rules to be observed with regard to the construction of
statutes are principally these which follow (26) :

1. There are three points to be considered in the constzuction of all
remedial statutes ; the old law, the mischief, and the remedy : that is,
how the common law stood at the making of the act; what the mischief
was, for which the common law did not provide ; and what remedy the
parliament hath provided to cure this mischief. And it is the business of
the judges 80 to construe the act as to suppress the mischief apd advance
the remedy (¢). Let us instance again in the same restraining statute of
13 Eliz. ¢. 10 : By the common law, ecclesiastical corporations might let
as long leases as they thought proper: the mischief was, that they let
long and unreasonable leases, to the impoverishment of their successors ;

(¢) 3 Rep. 7. Co. Litt. 11, 42.
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(23) So the statute 46 Geo. liI. c. 37. de-

leases, which they did not possess before, is
clares, that a witness cannot law refuse to

answer a question relevant to the matter in is-
sue, the answering which has no tendency to
accuse himself, or expose him to penalty or
forfeiture, though his answer may subject hita
to a civil action. . This statute does not profess
to introduce a new law, but only declares what
it:a‘r}i‘e t;n?_ung law, h:i cﬁm:g;ence of the con-
cty of opinions delive: the judges.
soau);ozn. S. 405, § 71. chby J
(24) This statute against clipping the coin
hardly corresponds with the genl:gl notion
either of a remedial or an en]a.rginl& statute.
In ordi legal language remedial statutes
are contradistinguished to penal statutes. An
enlarging or an enabling statute is one which
increases, not restrains, the er of action,
asthe 32 Hen. VIIL, c. 28, which gave bishops,
and all other sole ecclesiastical corporations,
except parsons and vicars, a power of making

always called an cnabling statute. The 13
Eliz. c. 10, which afterwards limited that pow-
er, is, on the contrary, styled a restraining or
disabling statute. See this fully e Inines by
the learned commentator, 2 Book, p. 319.—CH.

(25% In legal language a remedial statute
basa er signification, viz. a statute giving
a pu:g a mode of remedy for a wrong where
he had none or a different one before.

(26) Where there are conflicting decisions
upon the construction of a statute, the coun
must refer to that which ought to be the source
of all such decisions, that is, the words of the
:tzazxuu itself, per lord Ellenborough. 16 East,
. The power of construing a statute is in the
judges of the temporal courts, who, in cases of
doubtful construction, are to mould them ac-
conhnilto reason: and convenience, to the beat
use. Hob.316. Plowd. 109. 3 Co.7,
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me remedy applied by the statute was by making veid all lenses b
tesiast y g y

tical bodies for longer terms

for a ionger term, if

sia ] than three lives, or twenty-one years,
Now, in the construction of this statute,
made by a bishop, are not void

it is held, that leases, though
J during the bishop’s

continuance in- his see ; or, if made by a dean and chapter, they are not

void during the continuance of the dean ; for the act was

beaefit and protection of the successor (). The mischief is therefore
sufficiently suppressed by vacating them afier -the determination

of the interest of the

*grantors ; but the leases, during their con-

L™s8)

tinuance, being not within the mischief, are not within the remedy.

2. Asts
not by any
treating of

ings or persons of an inferior rank, can-
ed to those of a superior. So a statute
parsons, vicars,

and others having spirit-

ual promotion, s ueia not 10 extend to bishops, though they have spiritual
the highest persons named (27), and bishops being

order (2)

e construed strictly. 'Thus the statute 1 Edw.
Vi.c. 12 enacted that those who are convicted of stealing Aorses
should not have the benefit of clergy, the judges conceived that this should
not extend to him that should steal {ut one Aorse (28), and therefore procur
ed a new act for that purposein the folowin year (4). And, to come near-
er our own times, by the statute 14 Geo. II. c. 6, stealing sheep, or other
felony, without benefit of clergy. But these general
cattle,” being looked upon as much too loces to create a
act was held to extend to nothing but meregheep,
next sessions, it was found neceseary to make another
c. 34, extending the former to bulls, COWS, oxen, steers,
and Jambs, by name (29)
ds (30) are to be liberally and beneficially ex

wWorrda

must ve presumeda to
the intention of the le-

that the scruple of

ly depend upon the
number, because no
respecting former sta-
; as, for instance, it
VIIIL. ¢. 1, that no

any dwelling houses

clergy. But the reason

case was, because the

c. 8, was exptess(lz
nber, If any man

or filly ; and t{en this

nl]n;nbe::u nnd‘hat the

re in other ex-

pes l\snce the begin-

a doubt whether it

1egislature to restore

was stolen. 2

rvemsrura sse

a&amte, tas
same time
tlusions of
tinz of Hen

TP C. 365.

It has since
"o nae the

\was wnere sia-

, B single instance

‘The 2 Gt.::i I c. 25.

felony to s any bank

Mu;’a;-ﬂ‘ i.: has been detcrmined, that the

ence is complete stealing one bank note.
l )

ffe
Hasels Case, Leach, Cr. L. L.

(k) 3and'$ Edw. VI.¢c. 33. Bac. Elem.c. 12

(29) Though penal laws are to be construed
strictly, they are not to be construed so strictly
as to defeat the obvious intention of the legis.
lature. The words of a atatute are not to bo
narrowed to the exclusion of cases, which
those words in their ordinary acceptation, o1
in thas sense in which the legialature had ob.
viously used them, would comprehend. 5
Wheat. 76, 94.

(30) These are generally called remedia?
statutes ; and it is a fundamental rule of con
struction that penal statutes shall be construed
strictly, and remedial statutes shall be con.
ltmel{ l’ibenlly. It was 6ne of the laws of the
twelve tables of Rome, that whenever there
was a question between liberty and slavery
the presumption should be on the side of liber
ty. This excellent prificiple our law has
adopted in the construction of penal statutes ;
for whenever any ambiguity arises in a statute
int ing a new penalty or punishment, the
decision shall be on the side qf lenity and mer
¢y ; or in favour of natural right and liberty
or, in other words, the decision shall be a(
eording to the strict letter in favour of the sub-
ject. And though the judges in such cases
may froquently raise and solve difficulties con
trary to the intention of the legislature, yet nu

~
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pounded. This may seem a contradiction to the last rule; most statutes
against frauds béing in thefr comsequences penal. But this difference is
here to be taken : where the statute acts upon the offender, and inflicts a
penalty, as the pillory or e fine, it is_then to be taken strictly ; but wher
the statute acts upon the offence, by setting aside the fraudalent trans-
action (31), here it is to be construed liberally. Upon this footing the

" statute of 13 Eliz. c. 5, which avens all gifts of goods, &c. made
[*89 ] to defraud ereditors and others, was *held to extend by the general

words 1o & gift made to defraud the queen of a forfeiture (3).

5. One part of & statute must be 8¢ censtrued by anether, that the
whole may (if possible) stard : ut res magis valeat, guam pereat. A if land
De vested in the king and his heirs by act of parliament, saving the right
of A., end A. bas at that time a lease of it for three years : here A. shall
hold it for his term of three years, and afterwards it shall go to the king.
_ For this interpretation furnishes mattes for every clause of the statute to
work and operate upon. But, : ) :

" 8. A saving, totally repugnant to the body of the act, is void. If, there-
fore, an act of parliament vests land in the king and his Reirs, saving the
right of all persons whatseever ; or vests the land of A. in the king, saving’
theright of A. ; in either of these cases the saving is totally repugnant to
the body of the statute, and (if good) weuld render the statute of no effecs
or operation ; and therefore the saving is void, ard the land vests abzolutely
in the king (£).

7. Where the eammon law and a statute differ, the common law gives
place to the statute ; and an old statute gives place to a néw one. And
this upon a general principle of universal law, that *leges posteriores pri- -
ores conirarias abrogant :” consonant to which it was laid down by a law
of the twelve tables at Rome, that “ guod populus posiremum jussit, id jus
ratuns esto.” But this is to be understood, only when the latter statute is
couched in negative terms, or where its matter is so elearly repugnant,
that it necessafily rmplies a negative. As if a former act says, that a ju-
ror upon such a trial shall have twenty pounds a-year ; and a new statute
aflerwards enacts, that he shall have twenty marks; here the lattersta-
tute, though it does not express, yet mecessarily implies a negative, and
virtually repeals the former. For if twenty marks be made qualification
suffictent, the former statute which requires twenty pounds is at an

(3) 3 Rep. 82, (%) 1Rep. 47.

further inconvenience can result, than thatthe ing, if waxenon shall lose at any timo or sit-
law remains as it was before the statute. ing 10]. and shall pay it %o the winner, he may
And it is more consonant to principles of H- recover it back within three months ; and if the
berty that the judge should acquit whom the loserdoes not withinthat time, any otherperson
Jegislator intended %o punish, than-that he may sue for it, and treble the value besides.
should punish whom the legislator intended to So where an action was brought to recover
discharge with impunity. ~But remedial sta- back fourteen guineas, which been won
tutes must be construed according to the spi- and paid after a continuance at play, exce,
rit; for, in giving relief against fraud, orin an interruption during dinner, the court hel
the furtherance and extension of natural right the statute was remedial, as far as it pre-
and justice, the judge may safely go beyond vented the effects of gaming, withont inflict-
even that which existed in the of those ing a penalty, and therefore, in this action,
who framed the law.—Cn. * _~ they considered it one time or sitting; but
(31) And therefore it has been held that the they said if an action had been brought by a
same words in a statute will bear different in- common informer for the penalty, they would
terp ons, according to ture of the have construed it strictly in favour of the de-
suit or gmsecuuon instituted upon them. As fendant, and would have held that the money
by the & Ann, c. 14, the statute agrinst gam- had been lost at two sittings. 2 Bl. Rep. 1226.
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end (/). But,if both acts be merely afirmative, *and the sub- {*90]
stance such that both may stand together; Tere the latter does not

repeal the former, but they shall both have a concurrent efficacy. If by
a former Jaw an offence be indictable at the quarter-sessions, and a latter
law makes the same offence indictable at the assizes; here the jurisdiction
of . the sessions is not taken away, but beth have a concurrent jurisdiction,
and the offender may be prosecuted at either : unlees the new statute sub-
joins express negative words, as, that the offeuce shall be mdictable at the
assizes, end ot elsewhere (m).

8 Ifa statute, that another, is itself repealed aflerwards; the first
statute is hereby revived, without any formal words for that purpose. So
when the statutes of 26 and 35 Hen. VIII, declaring the king to be the su-
preme head of the church, were repealed by a statute 1 and 2 Philip and
Mary, and this latter statute was afterwards repealed by an act of 1 Eliz.
there needed not any express words of revival in Queen Elizabeth’s statute,
but these acts of K{ng Henry were impliedly and virtually revived (n).

9. Acts of parliament derogatory from the power of subsequent parlia-
ments bind not. So the statute 11 Hen. VIL c. 1. which directs that ne
person for assisting a king de fucto shall be attainted of treason by act of
pariament or otherwise, is held to be good only as te common prosecutions
for high treason ; but will not restrain or clog any perliamentary attain.
der (o). Because the legislature, being in truth the sovereign power, is
always of equal, always of absolute authority : it acknowledges no su-
perior upon earth, which the prior legislature must have been, if its ordi-
mances conld#bind a subsequent parliament. Aad upom the same princi-
ple Cicero, in his letters to Atticus, treats with a proper coatempt these
testraining: clauses, which endeavour to tie up the hands of suc-
cosding legs es. “ When you repeal the *law itself, (says he,) [*91]
you at the same time repeal the prohibitory clause, which guards
against wach repeal (p).” .

10. Enstly, acts of parliament that are impossible to be performed are
of movalidity: and if there arise out of them collaterally any absurd con-
sequences; manifestly contradictory to common reason, they are, with re-
gard to-thoss collateral consequenees, void (32). Ilay down the rule with
theee restrictions ; though I know it is generally laid down more largely,
that acts of parliament contrary to reason are void. But if the pariament
will positively enact a thing to be done which is unreasonable, I know of
no power in the ordinary forms of the constitution that is vested with au-

 thority. to control it : and the examples usually alleged in support of this
sense of the rule do none of them prove, that, where the main object of a
slatute is unreagonable, the judges are at liberty to reject it ; .for that were
to set the judicial power above that of the legislature, which would be
subversive of all govemment. But where some collateral matter arises

{) Jenk. Cent. 2. 73. : © (o) 4 Inst. 43.
Rep. 63, Cum 1 Lbng‘ur, ild 1] abregaty
%:S) :;M 3:-‘?. g-(.’zwu cm” ogari opericet. I.P m. 2. "

32) If an act i t is cleatly and that the construction can be agreesble to the
ol all - p‘ih:::tehn aﬂ“’ 3 to intention of the legislatlure, the consequences

&: ally expresse r, I ive it is nei- ofwhidlut;unmmqbe;tqitwh::;m;oﬁg
void in its direct llateral conse- nification of a is ) hori
3 l::wl::egmf n-gra‘:i ble less than that of parliament can restrain its

If the expression will ad- operation.—CR.
it will not then be presumed

(8
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out of the general words, and happens to be unreasonable; there the
judges are in decency to conclude that this consequence was not foreseen
by the parlinment, and therefore they are at liberty to expound the statute -
by equity, and only guoad hoc disregard it. Thus if an act of parliament
gives a man power to try all causes, that arise within his manor of Dale;
yet, if a cause should arise in which he himself is party, the act is con-
strued not to extend to that, because it is unreasonable that any man
should determine his own quarrel (¢). But, if we could conceive it possi-
ble for the parliament to enact, that he should try as well his own causes
ag those of other persons, there is no court that has power to defeat the
intent of the legislature, when couched in such evident and express words,
a3 leave no dou%ll.swhether it was the intent of the legislature or no.
These are the seyeral grounds of the laws of England : over
[*92] and above which, equity is also frequently called in to *assist, to
moderate, and to explain them. What equity is, and how impoe-
sible in its very essence to be reduced to stated rules, hath been shewn in
the preceding section. I shall therefore only add, that (besides the li-
berality of sentiment with which our common law judges interpret acts
of parliament, and such rules of the unwritten law as are not of a positive
kind, there are also peculiar courts of equity established for the benefit of
the subject : to detect latent frauds and concealments, which the process
of the courts of law is not adapted to reach ; to enforce the execution of
such matters of trust and confidence, as are binding in conscience, though
not cognizable in a court of law; to deliver from such dangers as are
owing to misfortune or oversight; and to give a more specific relief, and
more adapted to the circumstances of the case, than can always be ob-
tained by the generality of the rules of the positive or common law. This
is the business of our courts of equity, which however are only conversant
in matters of property. For the freedom of our constitution will not per-
mit, that in criminal cases a power should be lodged in any judge, to con-
strue the law otherwise than according to the letter. This caution, while
it admirably protects the public liberty, can never bear hard upon indivi-
duals. A man cannot suffer more punishment than the law assigns, but
he may suffer less. The laws cannot be strained by partiality to inflict a
penalty beyond what the letter will warrant; but,in cases where the
letter induces any apparent hardship, the crown has the powes to pardon.,

SECTION 1IV.

. OF THE COUNTRIES SUBJECT TO THE LAWS OF
ENGLAND. »

’

Tuz kingdom of England, over which our municipal laws have juris-
diction, includes not,.by the common law, either Wales, Scotland, or Ire-
land, or any other part of the king’s dominions, except the temitory of
England only. And yet the civil laws and local customs of this territory

(9) s Rep. 118,
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do now obtain, in part or in all, with more or less restrictions, in these and
many other adjacent countries ; of which it- will be proper first to take a
review, before we consider the kingdom of England itself, the original and
proper subject of these laws. .

Waules had continued independent of England, unconquered and un- -
cultivated, in the primitive pastoral state which Cesar and Tacitus ascribe
to Britain in general, for many centuries ; even from the time of the hos-
tile invasions of the Saxons, when the ancient and Christian inhabitants
of the island retired to those natural intrenchments, for protection frem
their pagan visitants. But when these invaders themselves were convert-

. ed to Christianity, and setted into regular and potent governments, this

retreat of the ancient Britons grew every day narrower ; they were over-
run by little and little, gradually driven from one fastness to another, and
by repeated losses abridged of their wild independence. Very early in our
history we find their printes doing homage to the crown of England ; till
at length in the reign of Edward the First, who may justly be

styled the conqueror of *Wales, the line of their ancient princes [*94]
was abolished, and the King of England’s eldest son became, as a

- matter of course (1), their titular prince; the territory of Wales being

then entirely re-annexed, (by a kind of feodal resumption) to the dominion
of the crown of England (a) ; of, as the statute (2) of Rhudhlan (3) ex-

‘presses it, * Terra Wallie cum incolis suis, prius regi jure feodaki subjecta, (of

which homage was the sign) jam in proprietatis dominium totaliter et cum n-
tegritate conversa est, el eorone regni Anglie tanquam pars corporis ejusdem
anneza ef unita.” By the statute also of Wales(c) very material altora-
tions were made in divers parts of their laws, so as to reduce them nearer
to the English standard, especially in the forms of their judicial proceed-
ingsa : but they still retained very much of their original polity ; particu-
larly their rule of inheritance, viz. that their lands were divided equally
among all the issue male, and did not descend to the eldest son alone. By
other subsequent statutes their provincial immunities were still farther
abridged : but the finishing stroke to their independency was given by the
statue 27 Hen. VIIL c. 26. witich at the same time gave the utmost ad-
vencement to their civil prosperity, by admitting them to a thorough com-
munication of laws with the subjects of England. Thus were this brave
people gradually conquered into the enjoyment of true liberty ; being in-
sensibly put upon the same footing, and made fellow-citizens with their
conquerors. A generous method of triumph, which the republic of Rome

5:; Yo . 4;)0 the feudal law, is erected into a principality ; and
w.

29 us an integral of anvexed to
(9) Terra. 13 Edw. L The terrtory of Wales, o e Tne b Englend, -
be hjected with lts inbabitants 1o the king by

(1) It cannot be said that the king’s eldest what is now called Rhuydland in Flintshire.
son became Prince of Walx by f:uy tgecessary. ry Though Edwf eod:’ld :g, that lerr;\z‘ W;)allia prius
or consequence ; but, for the origin regi jure i jecta, yet Mr. Barrin
and ereation of his title, see page 224.—CH.  assures us, that the feudal law was thengu“;:

(2) The leamned judge has made a mistake known in Wales, and that “ there are at pre-
in referring to the statute, which is called the sent im North Wales, and it is believed in
statute of Rutland, in the 10 Ed. L., which does South Wales, no copyhold tenures, and scarce~
not at all relate to Wales. But the of ly aninst of what we call manerial rights ;
Rutland, as it is called in Vaughan (p. 400.) but the property is entirely free and allodial.
is the same as the Statutum Wallie. Mr. Edwn.rd‘: however, was a conqueror, and he
B-ningwn, in his Observations on the An- had a right to make use of his own words in
eient Statutes, (p. 74.) tells us, that the Sta- the preamble to his law.” Ib. 75.—Cn.
sutum Wallia bears apud Rothelanum, .
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practised with great success ; till she reduced all Italy to her obedfence,
by admitting the vanquished states to partake of the Romen privileges.

It is enacted by this statute 27 Hen. VIIL, 1. That the domimon of
Wales shall be for ever unitéth to the kingdom of England. 2. That all.
‘Welshmen born shall have the sme liberties as other the king’s subjects.
3. That lands in Wales shall be inheritable according to the English te-

nures and rules of descent. . 4. That the laws of England, and no
[*95 ] other, shall *be used in Wales : besides many other regulations of

the police of this principality. And the statute 34 and 35 Hen.
VIIL., c. 26. confirms the same, adds farther regulations, divides it into
twelve shires (3), and, in short, reducesit into the same order in which it
stands at thisday; differing from the kingdom of England in only a few
particulars, and those too of the nature of privileges, (such as having
courts within itself, independent of the process of Westminster-hall,) and
some other immaterial peculiarities, hardly mosethan are to be found in
many counties of England itself.

- The kingdom of Scotland, notwithstanding the union of the crowns o
the accession of their King James VI. to that of England, continued an
entirely separate and distinct kingdom for above a century more, though
an union had been long projected ; which was judged to be the more easy
to be done, as both kingdoms were anciently under the same government,
and still retained a very great resemblance, though far from an identity, in
their laws. By an act of parliament 1 Jac. L. c. 1.,it is declared, that
these two mighty, famous, and ancient kingdoms, were formerly one.
And Sir Edward Coke observes (d), how marvellous a conformity there
was, not only in the religion and language of the two nations, but also in
their ancient laws, the descent of the crown, their parliaments, their titles
of nobility, their officers of state and of justice, their writs, their customs,
and even the language of their laws. Upon which account he supposes
the common law of each to have been originally the same ; especially as
their most ancient and authentic book, called regiam majestatem, and con-
taining the rules of tAeir ancient common law, is extremely similar to that
of Glanvil, which contains the principles of ours, as it stood in the reign
of Henry II.  And the many. diversities, subsisting between the two laws
at present, may be well enough gccounted for, from a diversity of practice
in two large and uncommunicating jurisdictions, and from the acts of two
distinct and independent parliaments, which have in many points altered
and abrogated the old common law of both kingdoms (4).

(d) 4 Yost. 348.

(3) By this union of Wales with England, than it did in England, and the changes in the
twenty-seven members were added to the En-  Scotch gover t, probably owing to the
glish House of Commons. No county or town circumstance that they are morc recent, are
in Wales sends more than one member, ex- far more distinctly marked and defined than
cept the county of Monmouth, which returns they are in the history of the English consti-
two.—CH. . - tution. And perhaps the progress of the Scotch

(4) The laws in Scotland concernin gthe te- parl ts affords a clearer elucidation of the
nures of land, and of conscquence the consti- obscure and ambiguous points in the history of
tution of parliaments and the royal preroga- the representation and constitution of our
tives, were founded upon the same feudal prin- country, than any ents or authorities
ciples as the laws respecting the subjects in that have yet been adduced. But a particular
England. It is said, shat the feu pohat}' discussion of this subject would far d the
was established first in England ; and was af- limits of a note, and will be reserved for a fu-
terwards introduced into Scotland, in imitation ture occasion. But for an account of the par-
of the English government. But it continued liament of Scotland before the union, and the
in its original form much longer in Scotland laws relative to the election of the representa~
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*However, Sir Edward Coke, and the politicians of that time, con- [*#96]
ceived great difficulties in carrying on the projected union ; but
these were at length overcome, and the great work was happily effected
in 1707, 6 Anne ; when twenty-five articles of union were agreed to by
the parhaments of both nations ; the purport of the most considerable being

as follows :

1. That on the first of May, 1707, and for ever afier, the kingdoms of

England and Scotland shall
Great Britain. -

united into one kingdom, by the name of

2. The succession to the monarcht{“of Great Britain' shall be the same

as was before settled with regard to

t of England.

3. The united kingdom shall be represented-by one parliament.

4. There shall be a communication of all rights and privileges between
the subjects of both kingdoms, except where it is otherwise agreed (5).

9. When England raises 2,000,000/. by a land tax, Scotland shall

raise 48,0001

16, 17. The standards of the coin, of weights, and of measures, ehall be
reduced to those of England, throughout the united kingdoms.

18. The laws relating to trade, customs, and the excise, shall be the
same in Scoutland as in England. But all the other laws of Scotland shall
remain in force ; though alterable by the parliament of Great Britain. Yet
with this caution: that laws relating to public policy are alterable at the
discretion of the parliament: laws relating to private right are not to be
altered but for the evident utility of the people of Scotland.

*322. Sixteen peers are to be chosen to represent the peerage [*97]

of Scotland in parliament, and
House of Commons (6).

tive peers and commoners of Scotland, I shall
refer the studious reader to Mr. Wight’s va-
luable Inquiry into the Rise and Progress of
Parliaments chiefly in Scotland. (Quarto ed.)
It is supposed, we owe the lower house of
parliament in England to the accidental cir-
t that the b and the representa-
tives of the counties and boroughs had not a
room large enough to contain them all ; but in
Scotland, the three estates assembled always
in one house, had one common president, and
deliberated jointly upon all matters that came
before them, whether of a judicial or of a le-
islative nature. (Wight, 82.) In England the
ords spiritual were always styled one of the
three estages of the realm ; but there is no au-
thority that they ever voted in a body distinct
from the lords temporal. In the Scotch par-
liament the three estates were, 1. The bish-
ops, abbots, and other Eelates who had a seat
in parliament, as in England, on account of
their benefices, or rather lnmfs, which they
held in capite, i. e. immediately of the crown:
2. Theb ,and the of shires,
who were the representatives of the smaller
barons, or thegemnuo{.thekj?gtila. 'l'lui
burgesses, or the representatives of the royal
boroughs. Craig assures us, nihil ratwn esse,
nihil legis vim e, nisi quod omnium, trium
ordinum 4 i

est;
fini >

mmmmom i

controverti, an dio ordines dissentiente ter- R

8io, quasi major pars leges conders possin ; ou-

forty-five members to sit in the

y 'em negantem boni omnes, el qui e de
Tacre scripscrunt pertinacisetmd tacniie: o
quo ordines in eversionem lertii possint consen-
tire. (De Feudis, lib. i. Dieg. 7. 5. 11.) But
some writers have since presumed to

vert this doctrine.—( Wight,83.) It is strange
that a great fundamental point, which was
likely to occur frequently, should remain a-
subject of doubt and controve But we
should now be inclined to think, that a majori-
ty of one of the estates could not have resisted
a majority of each of the other two, as it can-
not easil{ be supposed that a majority of the
spiritual Jords would have consented to those
statutes, which, from the year 1587 to the year
1690, were enacted for their impoverishment,
and finally for their annihilation. At the time
of the union, the Scoteh parliament consisted
only of the other two estates. With regard to
laws concerning contracts and commerce, and
perhaps also crimes, the law of Scotland is in
a great degree conformable to the civil law;
and this, probably, was owing to their frequent
alliances and connections with France and the
continent, where the civil law chiefly prevail-
ed.—CHRISTIAN.

(5) The 4th, 6th, and 18th sections commu-
nicate the same ri{\lu as to trade throughout
the whole united kingdom ; therefore it was
held that a Scots may sell Scots ma-

factt wholesale in England without
licanse, Sigz;der:i & 4 Annc, c. 1. s. 16. 1 Bla.

. 271. 3
(6) By the 25th article it is agreed, that all
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23. The sixteen peers of Scotland shall have all privileges of parlia-
ment: and all peers of Scotland shall be peers of Gréat Britain, and rank
next afler those of the same degree at the time of the union, and shall
have all privileges of peers, except sitting in the House of Lords, and

voting on the trial of a peer (7).

laws and statutes in either kingdom, so far as
they are con to those articles, shall cease
and become void: From the time of Edw.IV.
till the reign of Ch. IL both inclusive, our
kings used frequently to grant, by their char-
ter only, a l’ié’lt to unrepresenwd towns of
ding to parli t. The last
time this prerogative was exercised, was in the
29 Ch. 1I. who ni"e this privilege to Newark;
. and it is remarkable, that it was also the first
time that the legality of this power was ques-
tioned in the house of commons, but it was
then acknowledged by a majority of 125 to 73.
(Comm. Jour. 21 March 1676-7.) But not-
withstanding it is a general rule in our law,
that the king can never be deprived of his pre-
rogatives, but ®y the clear and express words
an act of parliament ; yet it has been thought,
from this last article in the act of union, that
this prerogative of the crown is virtually ab-
gated, as the exercisc of it would necessa-
rily destroy the proportion of the representa-
tives for the two kingdoms. (Seel . El.
Cases, 70. The Proface to Glanv. Rep. and
Simeon's Law of Elect. 91.) It was also
ggreed, that the mode of the election of the
peers and the eoamons llxl)x,ould be sfeuéedgy mudn
actiamdm e parliament o COf
which was afterwards recited, ratified, and
made part of the act of union. And by that
statute it was enacted, that of the 45 common-
ers, 30 should be elected by the shires, and 15
by the boroughs; thaf the city of Edinburgh
uld elect one, and that the other royal bo-
roughs should be divided into fourteen dis-
tricts, and that each district should return one.
It was also provided, that no person should
clect or be elected one of the 45, but who
would have been capable of electing, or of be-
ing elected, a representative of a shire or a
horough to the parliament of Scotland. Hence
the eldest son of any Scotch peer cannot be
elected one of the 45 represcntatives ; for l?'
the law of Scotland, prior to the union, the eld-
cst son of a Scotch peer was incapable of " sit-
ting in the Scotch parliament. ( Wight, 269.)
‘There seems to be no satisfactory reason for
this restriction, which would not ‘equally ex-
tend to the exclusion of all the other sons of a
peer.  Neither can such cldest son be entitled
to be enrolled and vote as a freeholder for any

till the contrary was determined by a commit-
tee of the house of commons in the case of
Wigtown in 1775, (2 Doug. 181.) it was sup-
posed that it was necessary that every repre-
mativefof a li_o::u amshould tfx adm. heiued 2
ess of one of the boro which he repre-
sented. (Wight, 404.) It still holds generally
true in shires in Scotland, that the qualifica-
tions of the clectors and elected are the same ;
or that eligibility and a right to elect are con-
vertible terms. Upon some future occasion [
shall endeavour to prove, that, in the origin of
representation, they were universally the same
in England.
() %ince the union, the following orders
have been made in the house of Lords respect-
ing the pecrage of Scotland. Queen Anne, in
the seventh year of her reign, had created
James duke of Queensbury, duke of Dover,
with remainder in tail to second son,
then earl of -Solway in Scotland ; and :rm
the 21st of January 1708-9, it was resolved by
the lords, that a peer of Scotland claiming to
sit in the house of peers by virtue of a_patent
pa&eed under the great seal of Great Britain,
and who now sits in the parliament of Great
Britain, had no right to vote in the election of
the sixteen ?en who are to represent the
peers of Scotland in parliament. )

The duke of Hamilton having been created
duke of Brandon, it was resolved by the lords
on the 20th of December 1711, that no patent
of honour granted to any peer of Great Bri-
tain, who Was a peer of Scotland at the time
of the union, should entitle him to sit in par-
liament. Notwithstanding this resolution gave
great offence to the Scotch peerage, and to the
queen and her ministry, yet a few years after-
wards, when the duke of Dever dicd, leaving
the earl of Solway, the next in re: T, an
infant, who, upon his coming of age, petition-
ed the king for a writ of summons es duke of
Dover ; the question was on the
18th December 1719, and the claim as before
disallowed. (See the argument, 1 P. Wms.
582:) But in 1782 the duke of Hamilton
claimed to sit as duke of Brandon, and the
question being referred to the judges, they °
weré unanimously of opinion, that the peers cf
Scotland are not disabled from receiving, sub-
tly to the union, a patent of peerage of

commissioner of a shire, though otherwise
qualified, as was lately determined the
house of lords in the case of lord Daer,%arch
26, 1793. But the eldest sons of Scotch peers
may represent any place in England, as many
do.” (2 Hats. Prec. 12.) The two statutes, 9
Ann. c. 5. and 33 Geo. II. c. 20. requiri

knights of shires and members for boroughs to
have respectively 600L and 300l. a year, are
expressly confined to England. But a com-
missioner of a shire must be a frecholder, and
it is & general rule that none can be elected
but those who can elect. ( Wighr, 289.) ‘And

Great Britain, with all the privileges incident
thereto. Upon which the lords certified to the
king, that the writ of summons ought to be al-
lowed to the Duke of Brandon, who now en-
gy: a seat as a British peer. (6th June 1782.)

ut there never was any objection to an En-
glish peer’s taking a peerage by de-
scent ; and therefore, before the last decision,
when it was wished to confer an English title
upon a noble family of Scotland, eldest
son of the Scotch pecr was crcated in his fa-
ther's life-time an English pecr, and the crea-
tion was not aﬂ‘ecteg by the annexation by
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These are the principal of the twenty-five articles of union, which are
ratified and confirmed by statute 5 Ann, c. 8, in which statute there are
2ls0 two acts of parliameat recited ; the one of Scotland, whereby the
church of Scotlaad, and also the four umiversities of that kingdom, are
established for ever, and all succeeding sovereigns are to take an oath in-
violably to maintain the same; the other of England, 5 Ann, c. 6, where-
by the aots of uniformity of 13 Eliz. and 13 Car. IL (except as the same
had been altered by parliament at that time,) and all other acts then in
force for the preservation of the church of England, are declared perpetual ;
and it is stipulated, that every subsequent king and queen shall take an
eath inviolably to maintain the same within England, Ireland, Wales, and
the town of Berwick upon Tweed. And it is enacted, that these two acts
4« sl.mll’ ’for ever be observed as fundamental and essential conditions of the
union.

Upon these articles and act of union, it is to be ‘observed, 1. That the
two kingdoms are new so inseparably united, that nothing can ever
disunite them again, except the mutual consent of both, or the success-
ful resistance of either, upon apprehending an infringement of those
points which, when they were separate and independent nations, it was
mutually stiffated should be “fundamental and essential conditions of the
union”( 2. Tt whatever else may be deemed *fundamental
#*and essential conditions,” the preservation of the two churches of [*98]
England and Scotland in the same state that they were in at the
time of the union, and the maintenance of the acts of uniformity which es-
tablish eur common prayer, are expressly declared so to be. 3. That there-
fore any alteration in the constitution of either of those churches, or in the
liturgy of the church of England, (unless with the consent of the r
tive churches, collectively or representatively given,) would be an infringe-

3 be doubted whether even such
.n(')hmm Joty a manifest Lreach of

, unless done upon the most De-
would of itselfl ve the : for the
bare idea of a state, without a somewhere

vested to alter every part of its laws, is the

of political absardity. The truth seems to be,
in such an incorporate wnion (which Is yell distin-
ished by a very bearned te from a fadenate al-
iance, where sach an iufringement would certainly
e S g S
annihilated, without any power of a va) ;
"anduhirduhsr ‘mlgl:;rmmp.n; il:'wl:;c.b
. all the rights of sovere! y cularly t
of legislation, must of necessity reside. (See War-

buarton’s Alliance, 195) But the wanton or im)
<dent exertion of this ﬂghwu!dproh‘bl{n a
« wery alarming ferment in the minds of individuals ;

‘:rsomndilueoi‘dﬁtlhels:u:w:mcui;nd
protecting each church al nglish litur-
gy) ‘,‘M in the y acts both-of 1751

ha 4

and therefore it is binted above ¢that such an ‘&z
might endanger (thuugh by no means destrey)

To illustmte this matter u little farther, an act of
To Engtand, ot a5 establii eplscopecy 18 B
o or
wmum in point ofql’lthori be sufiicient-
ty valid and binding ; and, potwh
an act, the union would continue

ably parsued, if res sentl-

ments of the English chureb, or the kirk in Scot-

land. But it should seem prudent,
lomt-n-p.u

neither

haps consistent with good faith,

l&r « exertion of
'hmen,orutbh-

o the

e of those nqn,l?
tbe inherent powers ol
stance of mere individi

and 1765 (he are disabled from

regents expressly
assenting to the repeal or alteration of eitber these
onh-extofmu ©

inheritance of the Scotch peerage. On the 13th
February 1787, it was resolved, that the eail
of Abercorn and the duke of Queensbury, who
had been chosen of the number of the sixteen
peers of Scotland, having been created peers
of Great Britain, thereby n;_e:;]sed to sit in that
house as representatives of the peerage. See
the ent in Ann. Reg. for 1787, p. 95.
At the election occasioned by the last resoln-
tion, the dukes of Queensbury and Gordon had
given their votes as peers of Scotland, contra-
Zy to the resolution of 1709; in consequence

Yor. L.

of which it was resolved 18th May 1787, that
a copy of that resolution should be transmitted
to the lord register of Scotland as a rule for
his fature proceeding in cases of election.

The duke of Qucenshury and uis of
Abercorn had tendered their votes at the last
genenal election, and their votes were reject-
ed; but notwithstanding the former resoln-
tions, on 23(1?]::’? 1743, it was resolved, that
if duly‘l tendered they ought 10 have beea
counted.

14
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sent of these “fundamental and essential conditions,” and greatly en-
danger the union. 4. That the municipal laws of Scotland ave ordamed
to be still observed in that part of the island, unless akered by parliament ;
and as the parliament has not yet thought proper, exceptinma few in-
stances (8), to alter them, tl‘)x?' still, with regerd te-the particulars unalter-
ed, continue in full foree. herefore the municipal er common laws of
England are, generally speaking, of no force or validity ir Scot’and (9) 7
and of consequence, I the ensuing Commentaries, we shal have very
Ettle oecasion to mention, any further than sometimes by way of illustra-
tion, the municipal laws of that part of the united kingdems.
The town of Berwick upon Tweed was originally part of the
[*99] kingdom of Seotland ; and, as such, was for a time reduced *by
king Edward I. into the possession of the crown of England - and
during such, its subjection, it received from that prince a charter, which (af-

ter its subsequent cession by Edward Balliol, to be for eves united to the:

_erownrend realm of England,) was confirmed by king Edward IH. with
some additions ; particularly that it should be governed by the laws and
usages which it enjoyed during the time of king Alexander, that is, before
its reduction by E&ward | 3 constitétion was new modelled, and put
upon "an Engfish footing, by a charter of king James L: aneall its liber-
ties, franchises, and customs, were confirmed in parliam®nt by the statutes
22 Edward IV. ¢. 8, and 2 Jac. k. c. 28. Though, therefore, it hath some
local peculiarities, derived from the ancient laws of Scotland ( 1), yet it is
elearly part of the realm of England, being represented by burgessesin the
house of Commens, and bourd by al} Acts of the British pariament, whe-
ther specially named or otherwise. And therefore it was, perhaps super-
fluously, .declared, by statute 20 Geo. IL e. 42, that, where England only
fs mentioned in any Act of parliament, the same, notwithstanding, hath
and shall be deemed to comprehend the dominion of Wales and town of
Berwick upon. Tweed. And though certain of the king’s writs or processes
“of the conrts of Westminster do not usually run into Berwiek, any more
than the principality of Wales, yet it hath been solemnly adjudged () that
‘all prerogative writs, as those of mumdamus, prohibition, Aabeas corpus, certio-
rart, &c., may issue to Berwick as well as to every other of the dominions
‘of the crown of England, and that indictments and other local matters
arising in the town of Berwick may be tried by a jury of the eounty of
Northumberland (10). :

As to Ireland, that is still & distinct kingdom, though a dependent subor-
dinate kingdom. kt was only entitled the dominiow ox lordship of Ireland (4),
and the king’s style was no other than dominus Hibernie, lord of Ireland,
til the thirty-third year of king Henry the Eighth, when he assum-
o) ale; Hist: ©. L. 185, 1 8id: 367,402, 3 GeoLed. 4Burmest.

() Oro. Jac. 545 2 Boll. sbe. 292. Stat. 11 (8 Stat. Hderni, 14 Hea. ITI.

(8) By stat. 84 G. I1l. c. 67, verdicts in cri- a statute is only applicable to England,

minal cases before the high court of justici where Scotl isl;%lr' tend “tobgein i ’m‘d

. and circuit courts are allowed to be returned the bill expressly provides that it does not ex-
viva voce, instead of in writing, according to tend to Scotland. See 3 Burr: 853.

" the ancient custom. By stats. 55 Geo. 1Il. c. 10) See the case of the King v. Cowle, i
42,59 Geo. III. c. 35, tho trial by jury incivil 2 , 834, where the constitation of the town
eauses was by the first established, and by the of Berwick upon Tweed, and indeed the pre-
Tast reiﬂ 5 . . rogative as to- dominion extra Great Britain,

(9) Acts of parliament passed since the is very elaborately discussed.
union extend in general to Scotland ; but where

I ]
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ed (11) the *title of king, whichis recognized by act of parfament [#100]
- 35 Hea. VIII.¢. 3. But, as Scotland and England are now one

and the same kingdom, and yet differ in their municipal laws, so Engjand
and Ireland are, on the other hand, distinct kingdoms, and yet in general
agree m their laws. The inhabitants of Ireland are, for the most part, de-
scended from the English, who planted it as a kin1 of colony, after the
conquest of it by king Henry the second ; and the laws of England were
then received and sworn to by the Irish nation, assembled at the council of
Lismore (f). And as Ireland, thus corquered, planted, and governed, still
continves in a state of dependence, it must necessarily conform to, and be
obliged by, such laws as the superier state thinks preper to prescribe.

At the ume of this corquest the Irish were geverned by what they called
the Brehon law, 8o styled from the Irish name of judges, who were deno-
minated Brehoas (£¥). But king John, in the twelfth year of his reign,
went into Ireland, and carried over with him many able sages of the law ;
and there by his letters patent, in right of the dominion of conquest, is sai
to0 have ordained and established that Ireland should be governed by the
faws of England ({): which letters patent sir Edward Coke (m) appre-
hends to have been there confirmed in parliament. But to this ordinance
many of the#ish were averse to conform, and still stuck to their Brehon
law : g0 that both Henry the third (n) and Edward the First (o) were obliged
0 remew the injunction ; and at length, i a parkament holden at Kilken-
ny, 40 Edw. I11. under Lionel duke of Clarence, the then lieutenant of
Ireland, the Brehon faw was formally abolished, it being unanimously de-
clared to be indeed nolaw, but a lewd custom creptin of later times.

And yet, even in the reign of queen Elizabeth, the *wild natives [*#101]
still kept and preserved their Brehon law, which is described (p) to

have been *a rule of right unwritten, but delivered by tradition from one
to another, in which cftentimes there appeared great shew of equity in de-
termining the right between party and party, but in many things repug-
qant quite both te God's laws and man’s.” The latter part of this charac-
ter is alone ascribed to it, by the laws before cited of Edward the first and
his grandson.

But as Ireland was a distinct dominion, and had perliaments of its own,
it is to be observed, that though the immemorial customs, or common law,
of England were made the rule of justice in Ireland alse, yet no acts of the
English parliament, since the twelfth of king John, extended into that
kingdom, unless it were specially named, or included under. general words,
such as “ within any of the king’s dominiens.” And this is particularly
expressed, and the reason given in the year books (¢): *“a tax granted by
the parliament of England shall not bind those of Ireland, because they
are not summoned to our parliament;” and again, Ireland hath a parlia-
anent of its own, and maketh and altereth laws; and our statutes do not

® on 4 Inst. 349, WD" detestabiles emistwnt, ot owni jurd

(&) 4 358, Edm. Spenser’s Stateof Ireland, dissonant, adeo guod leges conseri non debsant j—
- 1513, edit. Hughes. nobis ot omib‘u;m?aic videtur expediens, sir-

(I) Vaugh. 294. 2 Pryn. Rec. 85. 7 Rep. 23. dem eetend: dere lages Angli 3

(n) 1 Inst. 141, Reec, 1218,

n) A. R, 30, 1 Rym. Feod. 442. Edm. Spenser, Ibid.

0) A. R.5.—pro co quod leges quibus wtuntur q) 20 Hen. VL. 8. 2 Ric. IO7. 12,

(11) The title of king was conferred upon son for any inhabitant of Ireland to deny it,
him and his successors ; and it was made trea- by 33 Hen. VIIL c. 1, Irish stat,
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bind them (12), because they do not send knights to our pariament, bat
their persons are the king’s subjects, like as the inhabitants of Calais, Gas-
coigne, and Guienne, while they continued under the king’s subjection.”
The general run of laws, enacted by the superior state, are supposed to be
ealculated for its own internal goverrnment, and do not extend to its distant
dependent countries, which, bearing no partin the legislature, are not there-
fore in its ordinary and daily contemplation. But, when the sovereign lc-
gislative power sees it necessary to extend its care to any of its subordinate
dominions, and mentions them expressly by name, or includes them under
general words, 1)here can be no doubt but then they are bourd by ite
laws (7).
[*102} *The original method of passing statutes in Ireland was nearly
the same as in England, the chief governor holding parliaments at
his pleasure, which enaeted such laws as they thought proper (s). But an
ill use being made of this liberty, particularly by lord Germanstown, deputy-
lieutenant in the reign of Edward IV. (¢), a set of statutes were then enact-
ed in the 10 Hen.VII. (sir Edward Poynings being then lord deputy,whence
they are called Poynings’ laws) one of which (u), in order to restrain the
power as well of the deputy as the Irish parliament, provides, 1. That, be-
fore any parliament be summoned or holden, the chief govegaor and coun-
cil of Ireland shall certify to the king, under the great seal of Ireland, the
considerations and causes thereof, and the articles of the acts proposed to
be passed therein. 2. That after the king, in his council of England, shal}
have considered, approved, or altered the said acts or any of them, and cer-
tified them back under the great seal of England, and shall have given li-
cence to summon and hold a parliament, ther the same shall be summoned
and held; and therein the said acts so certified, andno other, shall be propos-
ed, received, or rejected (w). But as this precluded any law from being pro-
posed, but such as were pre-conceived before the parliament was in being,
which occasioned many inconveniences and made frequent dissolutions
necessary, it was provided by the statute of Philip and Mary, before cited,
that any new propositions might be certified to England in the usual forms,
even after the summons and during the session of parliament. By this
means, however, there was nothing left to the parliament in Ireland but a
Lare negative or power of rejecting, not of proposing or altering, any law.
But the usage now is, that blls are often framed in either house, under the
denomination of “ heads for a bill or bills:” and in that ehape they are of-
fered to the consideration of the lord lieutenant and privy council, who,
, upon such parliamentary intimatien, or otherwise upon the appli-
[*108] cation of private persons, receive and transmit such *heads, or
reject them without any transmission to England. And with
regard to Poynings’ law in particular, it cannot be repealed or suspended,
unless the bill for that purpose, before it be certified to England, be approv-
ed by both the houses (z) (13). '

But the Irish nation; being excluded from the benefit of the English

(+) Yearbook 1 Hen. VII. 3. 77 Rep. 22. Cal- Cap.4. ed by 3 .
vi:').m R P E:')’,‘d':"; ‘glgwnd. by Sand 4 Ph. snd M. c. 4
S, $ 2. s Co 8. 11 . e .,
($) Ibid. 10 Hen. VIL & 2. . (=) Lrish stat. 11 Eliz. st. 3. ¢, 83

12) Lord Coke, citing this in Calvin’s case, (13) See the history of the Proceedings of
7 éa 32, inserts this parenthesis, viz.  (which the Irish pasliament, b .
12 to be understood talens spesially namedy” ent; by Lord Mountmorzes.
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statutes, were deprived of many good and profitable laws, made for the
improvement of the common law : and the measure of justice in both king-
doms becoming thence no longer uniform, it was therefore enacted by ano-
ther of Poyninge’ laws (y), that all acts of parliament before made in
England should be of force within the realm of Ireland (). But, by the
same rule, that no laws made in England, between king John's time and
Poynings’ law, were then binding in Ireland, it follows that no acts of the
English parliament, made since the 10 Hen. VII. do now bind the people
of Ireland, unless specially named or included under general words (a).
And on the other hand it is equally clear, that where Ireland is particular-
ly named, or is included under general words, they are bound by such acts
of parhament. For this follows from the very nature and constitution of
a dependent state: dependence being very little else, but an obligation to
conform to the will or law of that superior person or state, upon which
the inferior depends. The original and true ground of this superiority,
in the present case, is what we usually call, though somewhat improperly,
the right of conquest: a right allowed by the law of nations, if not by
that of pature; but which in reason and civil policy can mean nothing
more, than that, in order to put an end to hostilities, a compact is either
expressly or tacitly made between the conqueror and the conquered, that
if they will acknowledge the victor for their master, he will treat them for
the future as subjects, and not as enemies ().

*But thisstate of dependence being almost forgotten and ready [*104]
to be disputkd by the Insh nation, it became necessary some years
ago to declare how that matter really stood: and therefore by statute 6
Geo. L c. 5. it is declared, that the kingdom of Ireland ought to be subor-
dinate to, and dependent upon, the imperial crown of Great Britain, as
being inseparably united thereto; and that the king’s majesty, with the
consent of the lords and commons of Great Britain in parliament, hath
power to make laws to bind the people of Ireland (14).

Thus we see how extensively the laws of Ireland conmunicate with
those of England : and indeed such communication is highly necessary, as
the ultimate resort from the courts of justice in Ireland is, as in Wales, to
those in a writ of error (in the nature of an appeal) lying from
the Kin, in Ireland to the King’s Bench in England (c), asthe ap-
peal from the Unancery in Ireland lies immediately to the House of Lords
here : it being expressly declared by the same statute, 6 Geo. L. c. 5. that
the peers of Ireland have no jurisdiction to affirm or reverse any judgments
or decrees whatsoever. The propriety, and even necessity, in all inferior
dominions, of this constitution, “ that, though justice be in general admi-

(y) Cap. 2. aond P. 3.8

gx) 4 Inst. 351, (c) This was law in the tine of Hen. VIII. ; as
) 12. Rep. 112, app b{m ient book, entituled, diversity of
(8) Puff. L. of N. viil. 8, 24. “ Grot. de Jus. B. ceurts, c. banl le roy.

(14) Prynne, in his learned ent, has in the King’s Bench at Westminster by a Mid
enumerated several statutes made in ni- dlesex jury, and be ousted of his trial by his
land from the time of King John, by whic cers in Iretand, by force of the statute of 35
Iretand was bound. (3 St. 7r. 343.) That Hen. V1. c. 2.

'was an ent to prove, that Lord Connor  The prisoner having pleaded to the juris

Maguire, Baron of Inneskillin in Ireland, who diction, the court, after hearing this argument,
had committed treason in that country, by be- overruled the plea, and the decision was af-
ing the principal contriver and instigator of proved of by a resolution of the two houses of
the Irish rebellion and massacre in the time of parliament, and Lord Maguire was found
Cr. 1. and who had been brought to England E‘\;l;y, and was afterwards executed at Ty-
against his will, could be la tried for it as a traitor,
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nistered by courts of their own, yet that the appeal in the last resort ought
to be to the courts of the superior state,” is founded upon these two rea-

80nN8.

1. Because otherwise the law, appointed or permitted to such in-

ferior dominion, might be inSensibly changed within itself, without the

assent of the superior.

2. Because otherwise judgments might be given

to the disadvantage or diminution of the superiority ; or to make the de-
pendence to be only of the person of the king, and not of the crown of

England (d) (16).

(d) Vaugh. 402

95) The following statement of that greu
and most important event, the union of Great
Britain and Ireland, is extracted from the 39
and 40 Geo. III. c. 77. X
In pursuance of his Majesty’s most gracious
recommendation to the two houses of parlia-
ment in Great Britain and Ireland respectively,
to consider of such measures as might best
tend to strengthen and consolidate the con-
nection between the two kingdoms, the two
houses of parliament in each country resolved,
that, in order to promote and secure the es-
sential interests of Great Britain and Ire-
land, and to consolidate the strength, pow-
er, and resources of the British Empire, it was
adviseable to concur in such measures as
should best tend to unite the two kingdoms
into one kingdom, on such terms and condi-
tions as should be established by the acts of
the respective ix:‘arliumenu; in the two coun-
‘u};ies. .tnd, in frﬂ‘ erance of lhagree:i ion,
e two houses of each parliament a; upon
eight articles, which, by an address of the fgs-
pective houses of parliament, were laid before
bis Majesty for his consideration ; and his Ma-
jesty havin&;pproved of the same, and having
recommen it to his Parliaments in Great
Britain and Ireland to give full effect to them,
were ratified by an act in the
ritain on the 2d of July

Art. 1. That the kingdoms of Great Britain
and Ireland shall, on the first day of January
1801, and for ever after, be united into one
kingdom, by the name of The United King-

dom of Great Britain and Ireland ; and that the

royal style and titles of the imperial crown,
and the ensigns, anmorial flags, and banners,
shall be such as should be appointed by his

Majesty’s royal proclamation.

t. II. ‘That the succession to the imperial
crown shall continue settled in the same man-
ner as the succession to the crown of Great
Britain and Ireland stood before limited.

Art. lIL. ‘That there shall be one parliament,
styled, The Parliament of the United King-
dom of Great Britain and Ireland.

Art. IV. That four lords spiritual of Ircland,
by rotation of sessions, and 28 lords temporal

“ of Ireland, clected for life by the Peers of Ire-
land, shall sit in the house of Lords ; and 100
commoners, two for each county, two for the
city of Dublin, and two for the city of Cork,
one for Trinity College, and one for each of
the 31 most considerable cities and boroughs,
shall be the number to sit in the House of

Commons on the part of Ireland.

That questions r ting the rotation or
election of the spiritual or temporal peers shall
be decided by the House of Lords, and in the

case of an equality of votes in the election of
a temporal peer, the clerk of the parliament
shall determine the election by drawing one of
the names from a glass.

That a peer of Ireland, not elected one of
the 28, may sit in the House of ns; but
whilst he continues a member of the House of
Commons, he shall not be entitled to the pri-
vilege of peerage, nor capable of being elected
one of the 28, nor of voting at such election,
and he shall be sued and indicted for any of-
fence as a commoner. ’

That as often as three of the of
Ireland, existing at the time of the Union,
shall become extinct, the king may create one

er of Ireland ; and when the peers of Ire-
f:nd are reduced to 100 by extinction or other-
wise, exclusive of those who shall hold any
peerage of Great Britain subsisting at the
time of the union, or created of the united
kingdom since the union, the king may then
create one peer of Irelard for every peerage
that becomes extinet, or as often as any one
of them is created a peer of the united king-
dom, 8o that the king may always keep u,
number of 100 Irish peers, over and above &oce
E::)d‘ haye an bere«ﬁte&y seat in the House of

That questions respecting the election of
the members of the House of Commons return-
ed for Ireland, shall be tried in the same man-
ner, as questions respecting the elections for
places in Great Britain, subject to such parti-
cular regulations as the parllament afterwards.
shall deem expedient.

That the qualifications by property of the
representatives in Ireland, shall same
respectively as those for counties, cities, and

- boroughs in England, unless some other provi~
. sion be aﬁerwnrsds made. P

Until an act shall be passcd in the parlia~
ment of the united kingdgﬁ. providing in whas
cases persons holding officcs and places of
profit under the crown of Ireland, shall be in~
capable of sitting in the House of Commons,
not more than 20 such persons shall be capable
of sitting ; and if more than 20 such persons
shall be returned from Ireland, then the seats
of those above 20 shall be vacated, who have
last accc;ilncd their offices or places.

That all the lords of parliament on the part
of Ireland, spiritual and temporal, sitting in
the House of Lords, shall have the same rights
and privileges ren:f)eclivel as the peers of
Great Britain ; and that all the lords spiritual
and temporal of Ireland shall have rank and
precedency next and immediatel{ after all the
gersonq holding peerages of the like order and

egree in Great Britain, subsisting at the time
of the union ; and that all peerages hereafter
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With regard to the other adjacent islands which are subject to
the crown of Great Britain, some of them (as the isle of *Wight, [*105]

of Portland, of Thanet, &c.) are comprized within some neigh-

bouring county, and are therefore-to be looked upon as annexed to the
mother island, and part of the kingdom of England. But there are others
which require a more particular consideration.

And, first, the isle of Man is a distinct territory from England, and is
not governed by our laws : neither doth any act of parliament extend to
it, unless it be particularly named therein ; and then an act of parliament is
binding there (¢). It was formerly a subordinate feudatory kingdom, sub-
ject to the kings of Norway ; then to King John and Henry III. of Eng-
land ; afterward to the kings of Scotland ; and then again to the crown
of England : and at length we find King Henry IV. claiming the island
by right of conquest, and disposing of it to the Earl of Northumberland ;
upon whose attainder it was granted (by the name of the lordship of Man)
to 8ir John de Stanley by lettérs patent 7 Henry IV. (£). In his lineal
descendants it continued for eight generations, till the death of Ferdinando
Earl of Derby, o.p. 15694 : wh controtersy aroee concerning the in-
heritance thereof, between his daughters and William his survivingbrother :
upon which, and a doubt that was started concerning the validity of the
original patent (£), the island was seized into the queen's hands, and af-

terwards us grants were made of it by King James the First ; all
which beg ired or surrendered, it was granted afresh in 7 Jac. L. to
William Derby, and the heirs male of his body, with remainder to

his heirs ral ;

which grant was the next year confirmed by act of

parliameht, with a restraint of the power of alienation by the said earl and

(¢) 4 Tnst. 284. 2 And. 116,
(f) Beiden tit. hon. 1. 3.

(8) Camden. Eliz. A. D. 1504

created of Ireland, or of the united kingdom,

of the same , shall have precedency ac-

emﬂi:l? to the dates of their creations; and

of Commons, shall

ve all the privileges o as fully as the

rs of Great Britain, the right and privileges

of sitting in the House of Lotds, and upon
the trial of only excepted. :

An. V. the churches of England and

fand be united into one |

-

est of the national debt, of each country, shall
be defn‘yed by each separately. And, for the
space of 20 years after the union, the contribu-
tion of Great Britain and Ireland towards the
public expenditure in each year, shall be in
the proportion of fifteen to two, subject to fu-
ture regulations.

_Art. VIII. All the laws and courts of each
kingdom shall remain the same as they are
now established, subject to such alterations by

church, to be ealled The United Church of
England atd Ireland ; that the doctrine and
worship shall be the same ; and that the con-
tinuance and rvation of the united church
as the i church of England and Ire-

land, shall be deemed an essential and funda- . of

mental part of the union ; and that, in like man-

breland shall be entitled to the same privile&:
with regard to trade navigation, and
in respect of all treaties with foreign powers,
That all prghib b upon the
importation of merchandise from one country
to the other shall cease. .

Bat that the i of certain artioles
theren en:

shall be subject to such
countervailing duties as are specified in the
act.

Art. VIL The sinking funds, and the inter-

the united ament as circumstances may
require ; but that all writs of error and appeals
shall be decided by the House of Lords of the
united kingdom, except appeals from the court
of admiralty in freland, which shll he decided
a court of dele; appointed
changery in Ire

The statute then recites an act passed in
the parliament of Ireland, by which the rota-
tion of the four spiritual lords for each sessions
is fixed ; and it also directs the time and mode
of electing the 28 temporal peers for life ; and

it provides that 64 county members, two for
each county, two for the city of Dublin, two
for the city of Cork, one for Trinity College
Dublin, and one for each of 31 cities und
towns which are there specified, which are the
only places in Ireland to be represented in fu-
ture. One of the two members of each of
those places was chosen by lot, unless the
other withdrew his name to sit in the first par-
liament, but at the next elections, one member
only will be retwrned.

by the court
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his issue male. On the death of James Earl of Derby, a.p. 1735, the
male line of Earl William failing, the Duke of Atholl succeeded to the iss
land as heir general by a female branch. In the mean time, though the
title of king had long been disused, the Earls of Derby, as Lords of Man,

had maintained a sort of royal authority therein ; by assenting
[*106] or *dissenting to laws, and exercising an appellate jurisdiction.
Yet, though no English writ, or process from the courts of West-
minster, was of any authority in Man, an appeal lay from a decree of the

-lord of the island to the King of Great Britain in cou
distinct jurisdiction of this little subordinate royalty b
venient for the purposes of public justice, and for the re:

a commodious asylum for debtors, outlaws, and smuggl
given to the treasury by statute 12 Geo. L. c. 28. to pu
of the then proprietors for the use of the crown : whic
length completed in the year 1765, and confirmed by ¢
c. 26 and 39, (16) whereby the whole island and all
granted as aforesaid, (except the landed property of
their manorial rights and emoluments, and the patron:
rick (¢) and other ecclesiastical benefices,) are unalien
crown, and subjected to the regulations of the British e
The islands of Jersey, Guernsey, Sark, Alderney, an
were parcel of the duchy of Normandy, and were un:
England by the first princes of the Norman line. Th
their own laws, which are for the most part the duc:
mandy, being collected in an ancient book of very great
le grand Coustumier (17). 'The king’s writ, or process rom tne courts ot
‘Westminster, is there of no force ; but his commission is. They are not
bound by common Acts of our parliaments, unless particularly named ().
All causes are originally determined by their own officers, the bailiffs
and jurats of the islands ; but an appeal lies from them to the king and
council, in the last resort (18).
Besides these adjacent islands, our more distant plantations in America,
and elsewhere, are also in some respect subject to the English
[*107] laws. Plantations or colonies, in distant *countries, are either
such where the lands are claimed by right of occupancy only, by
finding them desert and uncultivated, and peopling them from the mother-
country ; or where, when already cultivated, they have been either gained
by conquest, or ceded to us by treaties. And both these rights are found-

(A) 1 P. Wms. 329,
(") The bishoprick of Man, or Sodor, or Sodor
and Man, was formerly within the province of Can-

terbury, but annexed to that of York statute 33
Hen. Vill. c. 81, e

(16) c. 26. is called the vesting act, and c.
39. the regulating act. The 45 Geo. III. c.
123, settles an annuity equal to one fourth of
the revenue of customs arising within the isle
of Man, to be paid to the duke of Atholl, and
:)he heirs general of the seventh earl of Der-

y.

This island still affords the same protection
and asylum for debtors and outlaws, as before
*ﬂ purchase of it by the crown of Enal'and.

e revenue only has been regarded by the le-
gislature in the several statutes. The inter-
nal laws of the island, with respect to debtors
and outlaws, still remain unaltered. An ap-

peal lies to the king from a judgment of a court
in this island. Com. Dig. Navigation, F. 2.

(17) See the observation of lord Hale, Hist.
o( Com. Law, c. 6, upon this book. It con-
tains those laws and customs which were in
use here in the time of king Hen. II., Rich. 1.,
and king John.

(18) Of these islands the crown is proprie-
tary ; but, like the demesne lands, are
subject to the occasional interference of par-
liament. With reference to these islands, the
exercise of the executive power is regulated
by customs and known laws ; the people them-
sclves have no voice, but subject to these.

)
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ed upon thelaw of nature, or at least upon that of nations. Bul there is
a. difference between these two species of colonies, with respect to the
laws by which they are bound. For it hath been held (), that if an
uninhabited country be discovered amd planted by English subjects, all
the English laws then in being, which are the birthright of every subject
(m), are immediately there in force. But this must be understood with
very many and very great restrictions. Such colonists carry with them
enly so much of the English law as is applicable to their own situation
and the condition of an infant colony ; such, for instance, as the general
rules of inheritanee, and of protection from personal injuries. The artifi-
cial refimements and distinctions incident to the property of a great and
commercial people, the laws of police and revenue, (such especially as are
enforoed by penalties,) the mode of maintenance for the established clergy,
;h:tgn&caen of spiritual courts, and a multitude of other provisions, are
ither necessary nor convenient for them, and therefore are not in
- farce(19). What shall be admitted and what rejected, at what times, and
under what restrictions, muet, in case of dispute, be decided m the first in-
stance by their own provincial judicature, subject to the revision and con-
twl of the king in council : the whole of their constitution being also lia-
ble to be new-modelled and reformed by the general superintending power
of the legislature in the mother-country. But in conquered or ceded
countries, have already laws of their own, the king may indeed alter
and laws (20) ; but, till he does actually change them, the
ancient "the country remain, unless such as are against the law
of God, am M the case of an infidel country (n). Our American planta-
%ions are principally of this latter sort, being obtained in the last century
cither by right of conqueet and driving out the natives (with
what natural justice I shall notat ), *or by treaties. [*108]
And therefore the common law of such, has no al-
lowanee or authority there ; they bemg no part of the mother-country,
but distinct, though dependent, dominions. .They are subject, however,
to the control of the parliament ; though (like Ireland, Man, and the rest,)
not bound by any Acts of parliament, unless particularly named.

With respect to their interior polity, our colonies are properly of three
sorts. 1. Provincial establishments, the constitutions of which depend on
the respective commissions issued by the crown to the governors, and the
instructions which usually accompany those commissions ; under the au-
thority of which, provincial assemblies are constituted, with the power of .
making lecal ordinances, not repugnant to the laws of England. 2. Pro-
prietary governments, granted out by the crown to individuals, in the na-
ture of feudatory principalities, with all the inferior regalities, and subordi-
nate pewers of legaslation, which formerly belonged to the owners of coun-

2 Balk. 411, 668, . (n) 7 Rep. 17, Caivin’s case. Show. Parl. C. 31,
) 2P. Wme. 75, .

(19) A statute passed in England after the sale of offices do not extend to Jarmaica. 4
ishment of a colony, will not affect itun- Mod. 222.
lem it be panticularly named; and therefore  (20) See an elaborate and learned went
the requisites of the statute against frauds, in Ly lerd Manafield, to prove the king’s legisla-
wills, &c. have noinfluence in Bar- tive authority by his prerogative alone over a
badoes : (see cases eollected 1 Chitty’s Com. ceded conquered country. Cowp. 204.%  **
Law,638) so the 5 & 6 Ed. VL.c.16.asto

* What the king may or may not do, by conquered or ceded country, is very olaborate-
virtue of his W:ngive,y with i toa ly i 1, (Chalm. Opin. 169.)
Vou. L 15 .

.
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ties-palatine : yet still with these express conditions, that thé ends for
which the grant was made be substantially pursued, and that nothing be
attemapted which may derogate from the sovereignty of the mother-country.
3. Charter governments, in the nature of civil corporations, with the power
of making bye-laws for their own interior regulations, not conirary to the
laws of England ; and with such rights and authorities as are specially
given them in their several charters of incorporation. The form of govern-
ment in most of them is borrowed from that of England. They have a
governor named by the king, (o, in some proprietary colonies, by the pro-
prietor,) who is his representative or deputy. They have courts of justice
of their own, from whose decisions an appeal lies to the king and couneil
here in England. Their general assemblies, which are their House of
Commons, together with their council of state being their upper house,
“with the concurrence of the king or his representative the governor, make
laws suited to their own emergencies. But it is particularly de-
[*109] clared by statute 7 and 8 W. IIL c. 22. that *all laws, bye-laws,
usages, and customs, which shall be in practice in any of the
plantations, repugnant to any law, made or to be made in this kingdom
relative to the said plantations, shall be utterly void and of none effect.
And, because several of the colonies had claimed a sole and exclusive right
of impoeing taxes upon themselves, the statute 6 Geo. IIL. c. 12. expressly
declares, that all his majesty’s colonies and plantations m America have
been, are, and of right ought to be, subordinate to and dependent upon the
imperial crown and parliament of Great Britain; who have full power and
authority to make laws and statutes of sufficient validity to bind the colo-
nies and people of America, subjects of the crown of Great Britain, in all
cases whatsoever. And this authority has been since very forcibly exem-
plified, and carried into act, by the statute 7 Geo. 11I. c. 59. for suspending
the legislation of New-York; and by several subsequent statutes, (21).

These are the several parts of the dominions of the crown of Great Bri-
tain, m which the municipal laws of England are not of force or authori-
ty, merely as the municipal laws of England. Most of them have proba-
bly copied the spirit of their own law from this original ; but then it re-
celves its obligation, and authoritative foree, from being the law of the
country. '

Asr{o any foreign dominions which may belong to the person of the
king by hereditary deseent, by purchase, or other acquisition, as the terri-
tory of Hanover, and his majesty’s other property in Germany ; as these
do not in any wise appertain to the crown of these kingdome, they are en-
tirely unconnected with the laws of England, and do net ecommunicate
with this nation in any respect whatsoever. The English legislature had
wisely remarked the mconveniences that had formerly resulted from domi-
nions on t.he continent of Europe; from the Norman territory which Wil-

liam the conqueror brought with him, and held in conjunction with
[*110] the *English throne ; and from Anjou, and its appendages, which
fell to Henry the Second by hereditary descent. They had seen

(21) By 22 Geo. IIL. c. 46. his majesty was America, signed at Paris the 3d day of Sep- -
empowered to conclude a truce or peace with tember, 1788, his Britannic ma'e:tychkno:: ‘

molonies or plantations in America; and, ledges the United States of rica to be
s letters patent, to suspend or repeal any free, sovereign, and independent states. (Ann.
acts of parliament which related to those colo- Regist. 1783, State Papers.)—And 23 Geo. I11.
nies. And by the first article of the definitive c¢. 39. gives his majesty certain powers for the
treaty of peace and friendship between his better carrying on trade and commerce be-
Britannic majesty and the United States of tween England and the United States,

A}
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that he did it to some ; or, if he made no special appointment or appropria-
tion thereof, they were paid into the hands of the bishop, whose duty it
was to distribute them among the clergy, and for other ptous purposes, ac-
cording to his own discretion (¢).
Mr. Camden (v) says, England was divided into parishes by Archbishop
Honorius about the year 630. Sir Henry Hobart (w) lays it down, that
parishes were first erected by the council of Lateran, which was
) f*llz] held 4.0.1179. Each widely differing *from the other, and both
A of them perhaps from the wruth; which will probably be found in

" “'the medium between the two extremes. For Mr. Selden has clearly

shewn (z), that the clergy lived in common without any diviston of parish-
es, long after the time mentioned by Camden. And it appears from the
Saxon laws, that parishes were in being long before the date of that coun-
cil of Lateran, to which they are ascribed by Hobart,

We find the distinction of parishes, nay, even of mother-churches, so
early as in the laws of King Edgar, about the year 970. Before that
time the consecration of tithes was in general arbitrary ; that is, every man

paid his own (as was before observed) to what church or parish he pleased.
ut this being liable to be attended with either.fraud, or at least caprice,
in the persons paying ; and with eithét jealousies or mean compliances in
such as were comipetitors for recetving them ; it was now ordered by the
law of King Edgar (y), that “ dentur omnes decime primarie eccledie ad
parochia pertinet” However, if any thane, or great lord, had a church,
within his own demesnes, distinct the mother-church, in the nature
of a private chapel; then, provided such church had a cemetery or con-
secrated place of burial belonging toit, he might allot one third of his
tithes for the maintenance of the officiating minister : but, if it had no cce-
metery, the thane must himself have. maintained his chaplain by some
other means ; for in such case a his tithes were ordained to be paid to the
primarie ecclesie or mother-church (2).

This proves that the kingdom was then generally divided into parishes;
which division happened probably not all at once, but by degrees. For it
seems pretty clear and certain, that the boundaries of parishes were origi-
nally ascertained by those of a manor or manors: since it very seldom

happens that a manor extends itself over more parishes than one,
[*113] though there are often many manors in one parish (23). *The

lords, as Christianity spread itself, began to build churches upon -
their own demesnes or wastes, to accommodate their tenants in one or two
adjoining lordships ; and, in order to have divine service regularly perform-
ed therein, obliged all their tenants to appropriate their tithes to the main-
tenance of the one officiating minister, instead of leaving them at liberty to
distribute them among the clergy of the diocese in general ; and this tract
of land, the tithes whereof were so appropriated, formed a distinct parish.
Which will well enough account for the frequent intermixture of parishes
one with another. For, if a lord had a parcel of land detached from the
mein of his estate, but not sufficient to form a parish of itself; it was natu-

fi)leld.duth.’.d. 2 Inot. 646. Hob. 296. C.1.

w) In his Britemnia. 3) Ibid.c. . See also the laws of King Canute,
Hob. 296, ¢. 11, about the year 1030, : X
Of tithes, ¢. 9.

23) But at present, the boundaries of the of the boundaries of .the other.
ug rd Do n?i?om or inference whateves
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ral for him to endow his newly erected church with the tithes of those ds-
jointed lands ; especially if no church was then built in any lordship adjoin-
ing to those outlying parcels.

Thus parishes were gradually formed, and parish churches endowed
with the tithes that arose within the circuit assigned. But some lands,
either because they were in the hands of irreligioys and careless owners,
or were situate in forests and desert places, or for other now unsearchable
reasons, were never united to any parish, and therefore continue to this
day extra-parochial ; and their tithes are now by immemorial custom pay-
able to the king instead of the bishop, in trust and confidence that he will
distribute them for the general good of the church (a) :. yet extraparochial
wastes and marsh-lands, when fmproved and drained, are by the statute
17 Geo. 1. c. 87. to be assessed to all parochial rates in the parish next
adjoiming. And thus much for the ecclesiastical division of this kingdom.

2. The civil division of the territory of England is into counties, of those
counties into hundreds, of those hundreds into tithinge or towns. Which
division, as it now stands, seems to owe its original to king Alfred
(24), who, to prevent *the rapines and disorders which formerly [*1143
prevailed in the realm, instituted tithinge, so called from the S8ax-
on, because len freeholders, with their families, composed one. These all
dwelt together, and were sureties or free pledges to the king for the good
behaviour of each other; and, if any offence was committed in their dis-
trict, they were bound to have the offender forthcoming (4). And there-
fore anciently no man was suffered to abide in England above forty days,
unless he were enrolled in some tithing or decennary (c¢). One of the
principal inhabitants of the tithing is annually appointed to preside over
the rest, being called the tithing-man, the headborough, (words which
speak their own etymology,) and in some countries the borsholder, or bo-
rough’s-ealder, being supposed the discreetest man in the borough, town,
or tithing (d).

. 'Tithings, towns, or vills (25), are of the same signification in law ; and
are said to have had, each of them, originally a church and celebration of
divine service, sacraments, and burials (¢) : though that seems to be ra-
ther an ecclesiastical, than a civil, distinction. 'I'he word town or vill is

BT ST Ry i s e b
the Confessor, c. 20. very justly entitled  suwma et 20 Finch. L. 8.

maxima_securitas, per omnes statu firmissi- 1 Inst. 135.
Mo suslineNinTr j—Jue modo flebat, quod sud

(24) Modern researches into the more re- ran, and improved into an umform system
mote periods of antiquity, have led to the dis- of Ji‘nix"i;prudence. See Whitaker’s History of
covery, that the leamed commentator was in- Manchester ; tesquieu Esprit dea Lois,
correct in ascribing the institution of these tom. 2. p. 376; Stuart’s Diss. on the English
civil divisions of the kin to Alfred. In Constitution, 254; and Henry’s History of
the reign of Ina, kin, the West Saxons, Great Britain. ]

' towards the end of the seventh century, the  (25) In the 13 and 14 Car. 1I. c. 12, which
tithing and shire are both mentioned. Andno provides that when a parish is so large that it
doubt they were brought from the continent cannot have the benefit of the overseers and

by some of the first Saxon settlers in this isl- provision for the poor appointed by thf ‘4_3 Eliz.
or eve-

and ; for the tithing, hundred, and shire, are c. 2, two o rs may be appoin! €
noticed in the capitularies of the Franks, be- ry township or village m'sucﬁ parish. In this
fore the year 630, whence it is reasonably in- stutute the words township and have al-
ferred, tgey were kpown in France at least ways becn thought synonimous. But it,

two centuries before the reign of Alfred. It becn held that wherever there is a constable
.y theref lad ‘gtrl‘mt there is a township. (1 7. R. 376.) Parish-

may ) the h 1 )
le of this country, they were part of those es in some counties, as in part of Bedfordshire
}'-ea:gm! customs whltr’::h d cgﬁ‘:cwd, ar- are divided into tithings. (2 Luders, 511.) i
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indeed, by the alteration of times and language, now become a generical
term, comprehending under it the several species of cities, boroughs, and
common towns. A cily is a town incorporated, whichds or hath been the
see of a bishop ; and though the bishopric be dissolved, as at Westminster,
(26), yet still it remaineth a city (f). A borough is now understood to be a
town, either corporate or not, that -sendeth burgesses to parliament (g).

-Other towns there are, to the number, sir Edward Coke says (%), of 8803,
which are neither cities nor horoughs ; some of which have the privileges
of markets, and others not ; but both are equally towns in law. To seve-

ral of these towns there are small appendages belonging, called
[*115] *hamlets, which are taken notice of in the statute of Exeter (3),

which makes frequent mention of entire vills, demi-vills, and ham-
lets. Entire vills Sir Henry Spelman (%) conjectures to have consisted of
ten freemen, or frank-pledges, demi-vills of five, and hamlets of less than
five. These little collections of houses are sometimes under the same ad-
ministration as the town itself, sometimes governed by separate officers ;
in which last case they are, to some purposesin law, looked upon as
distinct townships.” These towns, as was before hinted, contained each
originally. but one parish, and one tithing ; though many of them now,
by the increase of inhabitants, are divided into several parishes and ti-
things ; and sometimes, where there is but one parish, there are two or
more vills or tithings.

As ten families of freeholders made up a town or tithing, so ten tithings
composed a superior division, called a hundred, as consisting of ten times
ten families. The hundred is governed by an high constable, or bailiff,
and formerly there was regularly held in it the hundred court for the trial

hse § vk
8; 1Inst. 116, . &) Gloss.

(26) Westminster wasone of the new bishop-
rics created by Henry VIII. out of the revenues
of the dissolved monasteries. (2 Bum, E. L.
78.) Thomas Thirlby was the only bishop
that ever filled that see : (Glodw. Com. de Pres.
570.) he surrendered the bishopric to Ed. VI.
30th March, 1550, and on the same day it was
dissolved and added afnin to the bishopric of
London. (Rym. Fed. 15 tom. p. 222.) Queen
Mary afterwards filled the church with Bene-
dictine monks, and Eliz. by authority of par-
liament, turned it into a collegiate church sub-
ject to adean ; but it retained the name of ci-
ty, not perheps because it had been a bishop’s
see, but because, in the letters patent erecting
it into a bishopric, king Henry declared, volu-
mus itaque et per praesentes ordinamus quod eccle-
sia cathedralis et sedes epi. is, ac tota
villa nostra Westmonasterii sit civitas, ipsamque

ivi West: terii vocari et 1 vo-

The present learned Vinerian professor of Ox-
ford has produced a decisive authority that ci~
ties and bishops’ sees had not originally any
necessary connection with each other. It is

. that of Ingulphus, who relates that, at the great

council assembled in 1072, to settle the claim
of precedence between two archbishops, it
was d d that bishops’ sces should be trans-
ferred from towns to cities. (1 Woodd. 302.)
In Will. Mabm. Scrip. Ang. p. 214, it is con-
cessum est episcopis de villis transire+in civi-
tates.

The accidental coincidence of the same

* number of bishops and cities would naturally

produce the supposition that they were con-
nected together as a necessary cause and ef-
fect. It is certainly (as Mr. Wooddeson ob-
serves) a strong confirmation of this authori-
ty, that the same distinction is not paid to
bishops’ sees in Ireland. Mr. Hargrave, in

lumus et decernimus. There was a similar
clause in favour of the other five new-created
cities, viz. Chester, Peterborough, Oxford,
Gloucester, and Bristol. The charter for Ches-
ter is in Gibs. Cod. 1449, and that for Oxford
in Rym. Fed. 14 tom. 754. Lord Coke seems
anxious to rank Cambridge among the cities,
because he finds it called crvitas in an ancient
record, which he “ thought it good to mention
in remembrance of his love and duty, alme

matri academie Cantabrigie.” (Co. Litt. 109.)

his notes to Co. Litt. 110, proves, that, al-
though Westminster is a city, and has sent ci-
tizens to parliament since the time of Ed. VI
it never was incorporated ; and this is a strik-
ing instance in contradiction of the learned
opinions there referred to, viz. that the king
could not grant within time of memory to any
place the nght of sending members to parlia-
ment without first creating that place a corpo-
rauon.
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of causee, though now fallen into disuse. In some of the more northern
counties these hundreds are called wapentakes (7) (27).

The subdivision of hundreds into tithings seems to be most peculiarly
the invention of Alfred : the institution of hundreds themselves he rather
introduced than invented ; for they seem to have obtained in Denmark (m} :
and we find that in France a regulation of this sort was made above two
hundred years before, set on foot by Clotharius and Childebert, with a view
of obliging each district to answer for the robberies committed in its own
division. These divisions were, in that country, as well military as civil,
and .each contained a hundred freemen, who were subject to an officer
called the centenarius, a number of which centenarii were themselves sub-
ject to a superior officer called the count or comes (n). And
*indeed something like this institution of hundreds may be traced [#116]
back as far as the ancient Germans, from whom were derived both
the Franks, who became masters of Gaul, and the Saxons, who settled in
England: for both the thing and the name, as a territorial assemblage of
persons, from which afierwards the territory itself might probably receive
its denomination, were well known to that warlike people. ‘ Centeni ez
singulis pagis sunt, idgue ipsum inler suos vocantur ; e quod primo mumerus
fuit, jam nomen et honor est” (o).

An indefinite number of these hundreds make up a county or shire.
Shire is a Saxon word signifying a division; but a county, comilatus, is
plainly derived from comes, the count of the Franks; that s, the earl, or
alderman (as the Saxons called him) of the shire, to whom the govern-
ment of it was intrusted. This he usually exercised by his deputy, still
called in Latin vice-comes, and in English the sheriff, shrieve, or shire-reeve,
signifying the officer of the shire, upon whom, by process of time, the civil
administration of it is now totally devolved. In some counties there is an
intermediate division between the shire and the hundreds, as lathes in
Kent, and rapes in Sussex, each of them containing about three or four
hundreds apiece. These had formerly their lathe-reeves, and rape-reeves,
acting in subordination to the shire-reeve. Where a county is divided
into three of these intermediate jurisdictions, they are called trithings (p),
which were anciently governed by a trithing-resve. These trithings still
subsist in the large county of York, where, by an easy corruption, they are
denominated ridings ; the nortb, the east, and the west riding. The num.
ber of counties in England and Wales have been different at different times;
at present they are’forty in England, and twelve in Wales.

Three of these counties, Chester, Durham, and Lancaster, are called
counties palatine. The two former are such by prescription, or
immemorial custom, or at least as old as *the Norman conquest [*117 ]
(g): the latter was created by King Edward IIL in favour of Hen-
ry Plantagenet, first earl and then duke of Lancaster (r), whose heiress
being married to John of ‘Gaunt, the king’s son, the franchise was greatly
enlarged and confirmed in parliament (8), to honour John of Gaunt him-

(D) Seld. in Fortesc. c. 24. f’) Beld. tit. bon. 2,5, 8. i
(m) Beld. tit. of bonour, 2, 5, 3. 7) Pat. 25 Edw, 111, p. 1, m. 15. Seld. ibid.
() Montesq. Sp. L. 30,17, Sandford’s Gen. Hist. 113" 4 Inst. 204.
50) Tacit. de morid. German. 6. (s) Cart. 368 Edw. I1I. n. 9.

p) LL. Edw. c. 4.

’ (27;'& kﬁ‘:‘d Angli vocant hundredum, comi- ceeds to explain why they are called so, viz.
tatus Yorkshire, Lincolnshire, Nottinghamshire, because the people at a public meeting con-
Leicestershire, e¢ Northamptonshire, vocant wa- firmed their union with the governor by touch-
pentachium. (Ll Edw. c. 33.) And it pro- ing his weapon or lance.
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self, whom, on the death of his father-in-law, the king had also created
duke of Lancaster (¢). Counties palatine are so called a palatio, because
the owners thereof, the earl of Chester, the bishop of Durham, and
the duke of Lapcaster, had in those countries jura regalia, as fully as

. the king hath in his palace; regalem potestatem in omnibus, as Brac-

ton expresses it (¥). They might pardon treasons, murders, and felo-
nies ; they appointed all judges and justices of the peace ; all.writs and
indictments ran in their names, as in other counties in the king’s ; and «il
offences were said to be done against their peace, and not, as in other
places, contra pacem domini regis (w). And indeed by the ancient law, in
all peculiar jurisdictions, offences were said to be done against his peace in
whose court they were tried : in a court-leet, conira pacem domini ; in the
court of a corporation, contra pacem ballivorum ; in the sheriff’s court or
tourn, conira pacem vice-comilis (z). These palatine privileges (so similar
to the regal independent jurisdictions usurped by the great barons on the
continent, during the weak and infant state of the first feedal kingdoms in
Europe) (), were, in all probability, originally granted to the counties of
Chester and Durham, because they bordered upon inimical countries,
Wales and Scotland, in.order that the inhabitants, having justice admi-
nistered at home, might not be obliged to go out of the county, and leave
it open to the enemy’s incursions ; and that the owners, being encouraged ’
by so large an authority, might be the more watchful in its defence. And
upon this account also there were formerly two other counties
[*118] palatine, *Pembrokeshire and Hexhamshire, the latter now united
with Northumberland ; but these were abolished by parliament,
the former in 27 Hen. VIIL, the latter in 14 Eliz. And in 27 Hen. VIIIL.
likewise, the powers before mentioned of owners of counties palatine were
abridged ; the reason for their continuance in a manner ceasing ; though
still all writs are witnessed in their names, and all forfeitures for treason
by the common law accrue to them (z). ‘
Of these three, the county of Durham is now the only one remaining in
the hands of a subject; for the earldom of Chester, as Camden testifies,
was united to the crown by Henry IlI. and has ever since given title to
the king’s eldest son. And the county palatine, or duchy, of Lancaster, was
the property of Henry Bolingbroke, the son of John of Gaunt, at the time
when he wrested the crown from king Richard II. and assumed the title of
king Henry IV. But he was too prudent to suffer this to be united to the
crown, leet, if he lost one, he should lose the other also : for, as Plowden (a)
and sir Edward Coke (b) observe, “ he knew he had the duchy of
Lancaster by sure and indefeasible title, but that his title to the crown was
not so assured ; for that, after the decease of Richard II the right of the
crown was in the heir of Lionel, duke of Clarence, second son of Edward
IIL. John of Gaunt, father to this Henry LV. being but the fourth son.”
And therefore he procured an act of parliament,in the first year of his
reign, ordaining that the duchy of Lancaster, and all other his hereditary
estates, with all their royalties and franchises, should remain to him and
his heirs for ever; and should remain, descend, be administered, and go-
verned, in like manner as if he never had attained the regal dignity : and

() Pat. 5! Edw, I1I. m. 83. Plewd. 215. 7 Rym.
158, 1) 4 Inst. 205,
(x) I.3.0.8.§ 4— Regul power overall things.” @) 215.

() 4 Inst. 204, (b) 4 Inst. 205,
(=) Seld. in Heng. Magn. c. 2.

% Robertson, Cha. V.i. 60,
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thus-they descended to his son and grandson, Henry V. and Henry VI.,
many new territories and privileges being annexed to the duchy by the form-
er (c). Henry VI being attainted in 1 Edw. IV. this duchy was
declared in parliament *to have become forfeited to the crown (d), [*119]
and at the same time an act was made to incorporate the

duchy of Lancaster, to continue the county palatine, (which might other-
wise have determined by the attainder) (¢), and to make the same parcel
of the duchy ; and farther, to vest the whole in King Edward IV. and his
heirs, kings of England, for ever; but under a separate guiding and go-
vernance from the othér inheritances of the crown. And in 1 Hen. VII.
another act was made, to resume such parts of the duchy lands as had
been dismembered from it in the reign of Edward IV. and to vest the in-
heritance of the whole in the king and his heirs for ever, as amply and
largely, and in like manner, form, and condition, separate from the crown
of England and posseasion of the same, as the three Hearies and Edward
IV, or any of them, had and held the same ( ).

The Isle of Ely is not a county palstine, though sometimes erroneously
called so, but only a royal franchise ; the bishop having, by grant of King
Henry the First, jure regalia within the Isle of Ely, whereby he exercises
a jurisdiction over all causes, as well criminal as civil (&) (28).

., *There are also counties corporate, which are certain cities and [*120]
towns, some with more, some with less territory annexed to them ;
to which, out of special grace and favour, the kings of England have
granted the privilege to be counties of themselves, and not to be compriz-
ed in any other county ; but to be governed by their own sheriffs and other
magistrates, 80 that no officers of the county at large have any power to
intermeddle therein. Such are London, York, Bristol, Norwich, Coven-
try, and many others. And thus much of the countries subject to the
laws of England (29).

(o) Parl.2Hen. V. 2. %0. 3 Hen. V. . 18,
s‘) 1 Veutr. 155.

¢) 1 Ventr. 157, very early aftor the siatute of Henry VII. that
Some have entertained an opinion the duchy of was by no means t

y 1. 3. Lamb. Archeion. 238, 4 206,) that mwade a inbe: the rest of the

by this act the right of the duchy vested only in the royal patri since it d ded with ibe crown

natursl, and Dot in the political person of kil
VIL. as formerly in that of Heory 1IV.
was to his natural beirs indmndentol
the succession to the crown. And',i( notion
were well founded, it might have become a very
curious question, at the time of the revolution in
3688, in whom the right of the duchy remained af-
ter King James’s cation, and previous to the
inder of the ded prince of Wales. But
It is obeervable, that in the same act the duchy of
Cornwall is also vested in X

Henry VIL and
his beirs ; which could never

intended in any
(28) The court of the royal franchise of the
isle of Ely is a superior court, and has cogni-
sance in all personal actions, though the cause
thereof does not arise within its jurisdiction.
Pegge v. Gardner. 1 Lev. 208. The court
of the bishop of Durham was also in the same
term held to be a superior court. 1 Saund.
73. An historical account of the constitution
of the court of Ely may be found in Grant v.
Bagge. 3 East, 128.

‘(%) Twelve cities and five towns are enu-
merated in the 3 Geo. I. c. 5. as counties of
themselves. The cities are, London, York,

- Chester, Bristol, Coventry, Canterbury, Exe- |

Vor. 1.

ter, Gloucester, Lichfield, Lincoln. Norwich,
Worcester ; the towns are, Kingston-upon-
Hull, Nottingham, Newcastle-upon-Tyne,
Pool, Southampton.

As the exclusive }uritdiction given to these
small districts was found by experience not to
conduce to the ends of justice, the 38 Geo. III.
¢. 52. directs that actions may be tried and in-
dictments preferred and tried in the adjoining
county : see also 51 Geo. III. c. 100.” From
this regulation, however, London and West-
minster, Bristol, Chester, Exeter, and the-bo-
rough of Southwark, are expressly exempted ;

yet upon & that an imparti

16



5 8

mmbehndmtheeountyof thecityof
r, &c. the court will award a trial
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question as to the when, and
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, here
,xn of little im nw the practis-
er : the division 11'» fully recognized.,
has conferred upon 1t an amusing
ething of an instructive intcrest,
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aned ;. to our constitu-
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ges, c. 8. Butasmthecompnmesof

, consisting of ten families, “com:

b
]
r

FEEERE
5 «éEj

B

idd.

b

.OF THE COUNTRIES SUBJECT, &e.

fIx vrO.
ms. 3B. & A. 41, 2 Chitty's Rep. 130,

hined to be one another’s pledge,” some con- ‘

jectures will be found, Bract. 1. iii. tract 2.

tnmb Duty of Const. p.8, V
tymologist,

erstegan, an in-
vetemnte Saxone will afford nds

for most conjectures as to the erigin and mean-
ing of the word. The present liability of the
hundred to make losses or , in certain
cues,goodwthc loser or inj puty i un-
questionably e to law of frank
g}edge See Hlll. Loc. Cit. Alsa, 4 Tus.

ist. of the Anglo-Saxons, 320.



COMMENTARIES

ON

THE LAWS OF ENGLAND.
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BOOK THE FIRST.
OF THE RIGHTS OF PERSONS.

CHAPTER L

OF THE ABSOLUTE RIGHTS OF INDIVIDUALS.

THE objects of the laws of England are so very numerous and exter
sive, that, jn order to consider them with any tolerable ease and perspicuity,
it will be necessary te distribute them methodically, under proper and die-
tinct heads ; avoiding as much as possible divisions too large and compre-
hensgive on the one hand, and too trifing and minute on the other; both
of which are equally productive of confusion. )

*Now, as municipal law is a rule of civil conduct, commanding [*122]
whatis night, and prohiditing what is wrong; oras (s), and
afier hirn our Bracton (5), have expressed 1t, sanctio justa, jM Romesta &
prokidens contraria, it follows that the primary and Lgrindpal objects of the
jaw are riGHTs and wroNGs. In the prosecution, therefore, of these com-
mentaries, I shall foow this very simple and obvious division ; and shall,
in the first place, consider the rights that are commended, and secondly
the wrengs that are forbidden, by the laws of England.

Rights are, however, liable to another subdivision ; being either, first,
those which concern and are armexed to the persons of men, and are thea
called jura personarum, or the rights of persoms ; or they are, seeondly, such
a8 a man may acquire over external objects, or things unconnected with
his person, which are styled jura rerum, or the rights of things. Wrongs
also are divisible into, first, private wrongs, which, beiag an infringement
merely of particular rights, cencern individuals only, and are called
<ivil injuries ; and eecondly, public wrongs, which, being a breach of ge-
neral and public rights, affect the whole community, ard are called crimes
and misdemeenors.

The objects of the laws of England falling into this fourfold division,
the t commentaries will therefore consist of the four following parts:
1. ig rights of persons, with the means whereby such rights may be
tither acquired or lost. 2. The rights of things (1), with the means also

(9 U Philipp. 12, ® Ltes

1) In using pression rights dnﬁc , word of should be taken in the legal sense of
2b¢‘gammau0;rhep::babb":nwndedo{ha e the ;";posiﬁon “of,” namely, concerming.
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of acquiring and losing them. 3. Private wrongs, or civil injuries; with
the means of redressing them by law. 4. Public wrongs, or crimes and
misdemesnors ; with the means of prevention and punishment (2).
We are now first to consider the rights of persons, with the means of
acquiring and losing them.
[128] Now therights of persons that are commanded to be observed
by the municipal law are of two sorts : first, such as are due from
every citizen, which are usually called civil duties ; and, secondly, such
as belong ¢ him, which is the more popular acceptation of rights or jura.
- Both may indeed be comprised in this latter division ; for, as all social du-
ties are of a relative nature, at the same time that they are due from one
man, or set of men, they must also be due f{ another. But I apprehend
it will be more clear and easy to consider many of them as duties required
from, rather than asrights belonging to, particular persons. Thus, for in-
stance, allegiance is usually, and therefore most easily, considered as the
" duty of the people, and protection as the duty of the magistrate ; and yet
they are reciprocally the rights as well as duties of each other. i
ance is the right of the magistrate, and protection the right of the people.

Persons also are divided by the law into either natural persons, or arti-
ficial. Natural persons are such as the God of nature formed us ; artificial
are such as are created and devised by human laws for the purposes of
society and government, which are called corporations or bodies politic.

The rights of persons considered in their natural capacities are also of
two sorts, absolute and relative. Absolute, which are such as appertain
and belong to particular men, merely as individuals or single persons : re-
lative, which are incident to them as members of society, and standing in
various relations to each other. The first, that is, absolute rights, will be
the subject of the present chapter.

By the absolute rights of individuals, we mean those which are so in
their primary and strictest senge ; such as would belong to their persons
merely in a state of nature, and which every man is entitled to enjoy, whe-

ther out of society or init. But with regard to the absolute duties,
[*124] which man is bound *to perform considered as a mere individual,
it is not to be expected that any human maunicipal law should at
all explain or enforce them. For the end and intent of such laws being
only to regulate the behaviour of mankind, as they are members of socie-

tinction of rights of persons and rights of things,

Yet soe Rex v. Horne, 2 Cowp. 672, and Di-
in the first two books of the Commentaries,

versions of Purley, vol. I; pa. 79. if he en-
tertained this notion of the force of the word
“of,” Mr. Christian’s objectior becomes an-
swered.

&2) The distinction between private wrongs
an wrongs is more intelligible, and
limited by the nature of the
e o dist between the rights
of things,and the ngrm_ ;{ ‘persons ; for all righta
whatevermustbetherights of certain personsto
certain things. Everyrightis annexed to a cer-
taincharacteror relation, which eachindividual
bears in society. The rights of lLings,k lords,

public
more accuratel
bj thantg

mm! to tl":l:f no other diﬂﬁ;ﬁn&;‘ than the an-

€818 O expression, too mnuﬁ
upon a solecism ; for the expression rights
things, or a riﬁht of a horse, is contrary to the
idiom of the English langua.%we say, in-
variably, a right ¢ & thing. distinction
intended by the lcarned jus ge, in the first two
books,np%cms,inlgrent egree, to be that
of the rights of p in public stations, and
the rights of persons in private relations. But,
as the order of legal subjects is, in a great
measure, arbitrary, and does not admit of that

th ical arrangement where one i-

judges, hmsbands, fathers, heirs, p 3
am‘lg occupants, are all dependent upon the re-
spective characters of the claimants. These
rights might V1 nto rights to
ghts might again be divided into righ
poesess certain things, and the rights to do
ocertain actions. This latter class of rights
oconstitute powers and suthority. But the dis-

tion generates another, it perhaps would be
difficult to discover any me more satisfac-
tory than that which the learned judge has IP;;
sued, and which was first suggested by

C. J. Hale. Se¢ Hale's Am{yn': of the Low.
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ty, and stand in various relations to each other, they have consequently no
concern with any other but social or relative duties. Let a man there-
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the advantages of mutual commerce, obliges himself to conform to those
laws, which the community has thought proper to establish. And this
species of legal obedience and conformity is infinitely more.desirable than
that wild and savage liberty which is sacrificed to obtain it. For no man,
that considers a moment, would wish to retain the absolute and uncon-
trolled power of doing whatever he pleases : the consequence of which is,
that every other man would also- have the same power ; and then there
would be no security to individuals in any of the enjoyments of life. Po-
litical therefore, or civil liberty, which is that of a member of society, isno
other than natural liberty so far restrained by human laws (and no farther)
as is necessary and expedient for the general advantage of the public (¢).
Hence we may collect that the law, which restrains a man from
[*126] doing *mischief to his fellow-citizens, though it diminishes the na-
tural, increases the civil liberty of mankind ; but that every wan-
ton and causeless restraint of the will of the subject, whether practised by
& monarch, a nobility, or a popular assembly, is & degree of tyranny: nay,
that even laws themselves, whether made with or without our consent, if
they regulate and constrain our conduct in matters of mere indifference,
without any good end in view, are regulations destructive of liberty :
whereas, if any public advantage can arise from observing such precepts,
the control of our private inchnations, in one or two particular pointas,
will conduce to preserve our general freedom in others of more import-
ance ; by supporting that state of society, which alone can secure our
independence. Thus the statute of King Edward IV. (4), which forbad
the fine gentlemen of those times (under the degree of a lord) to wear pikes
upon their shoes or boots of more than two inches in length, wasa law
that savoured of oppression ; because, however ridiculous the fashion then
in use might appear, the restraining it by pecuniary penalties could serve
no purpose of common utility. But the statute of King Charles IL. (),
(4), which prescribes a thing seemingly as indifferent, (a dress for the dead,
who are all erdered to be buried in woollen) is a law consistent with public
liberty ; forit encourages the staple trade, on which in great measure de-
pends the universal good of the nation. So that laws, when prudently
framed, are by no neans subversive, but rather introductive of liberty ;
for, as Mr. Locke has well gbserved, (/') where there is no law there is no
freedom. But then, on the other hand, that constitution or frame of go-
vernment, that system of laws, is alone calculated to maintain civil liberty,
. which leaves the subject entire master of his own conduct, except in those
points wherein the public good requires some direction or restraint (5).

(c) Faoultas ejus, quod cuique facere libet, misi
quid jure ur‘.’. Inst. l’.‘l 3. { !
(d) 3 Edw.1V.c. 5.

(¢) S0Car. IL st. 1. c. 3.
(f) On Gov. p. 2.§ 57.

4; Repealed by stat. 54 G. III. c. 108.
* (5) This section is one of the very few in-
telligible descriptions of liberty, which have
hitherto been communicated to the world.
‘Though decl ion and elog in all ages
have exhausted their storcs upon this favour-
ite theme, yet reason has made so little pro-
ss in ascertaining the nature and bounda-
ries of liberty, that there are very few authors
indced, either of this or of any other country,
which can furnish the studious and serious
reader with a clear and_consistent account of
this ido! of mankind. I shall here briefly sub.
join the different notions conveyed by the word

liberty, which evén by the most eminent wri-
tertsh:nd orators are generally confounded to-
gether. .
The libertas quidlibet faciendi, or the liberty
of doing every thing which a man’s passions
urge him to attempt, or his strength enables
him to effect, is savage ferocity ; 1t is the li-
berty of a tyger, and not the liberty of a man.
* Moral or natural liberty (in the words of
Burlamaqui, ch. 3. § 15.) is the right which na-
ture gives to all mankind of disposing of their
rsons and property after the manner they
Judge most consonant to their happiness, on
condition of their acting within the limits of



Ye unders

OF PERSONS.

1

The idea and practice of this political or civil liberty flourish

in their highest vigour in these kingdoms, where it

Slile [*127]

short of perfection, and can only be lost or destroyed by the folly

the law of nature, und that they do not any
way abuse it to the prejudice of any other

"I'lus 1s frequently confounded, and even bK
the learned judge 1n this very section, wit!
savage liberty.

Civil liberty is well defined by our anthor to
be ‘that of a member of society, and is no
other than natwral liberty so far restrained by
buman laws (and no farther) as is necessary
and exgedient for the general advantage of the

Mr. Paley begins bis excellent chapter upon
cwil liberty w;sl.lh the following deﬁnitig: :
“Civil liberty is the not being restrained by
any law, but what conduces in a greater de-
gree to the ic welfare.” B.vi.c. 5.

The Archbishop of York has defined “ civil
ur legal liberty to be that which consists in a
ﬁ'ee(gm from all restraints except such as es-

tablished law for the good of the com-

munity, to of each in-

dividual is “—(A sermon
preached Feb. =*

uvil liberty

and it is pro-

convey exaotl

tne same 1deas; but 1 am inclined to thi
given by the learned judge
i8 Une most perices, a8 there are many restraints
by natural law, which, though the established
law does not enforce, yet it does not vacate and

remove.

[n the definition of civil liberty it ought to
tood, er expressed, that the
by the law should be
much so es the nature of

be defined to be the se-

form,

ur uefi-

than those of

yeu wey are gene-

cannot yet

:d judge

iminate-

ve convenient uni-

ioruy 10 use those terms in the respective
senses here suggested, or to have some fixed
specific denominations of ideas, which in their

nature are s The last spe-
cies of liber than the rest
en, the and parti-

ly %{ t‘ing veovte o1 enwand.  Civil li-
be"’y wilich 18 npar-
tial administrs dnp:;t
laws, they havt great
an extent as c y hu-
man establishm

But some wno are gesious to pe:
wese inestimable blessings of civil liberty,
fancy that our political lig:ny may be aug-
mented by reforms, or what they deem im-
provements in the constitution of the govern-
ment. Men of such opinions and dispositions
there will be, and perhaps it is to be wished

tuate

that there should be, in alltimes. But before
any senous ¢ ment*is made, we ought to
demonstration, that we shall not sacrifice sub-
stance to form, the end to the means, or ex-

hange pr p ion for future prospects.
It is true, that civil liberty may exist in per-
fection under an absolute monarch, ing
to the well-known verse :

But what security can the subjects have for
the virtues of his successor? "Civil liberty
can only be secure where the king has no pow-
er to do wrong, yet all the prerogatives to do
gogt.i. Und:;e such 1h;‘\_g bwith two houses of

reliance that they will retain and transmit the
blessings of civil and political liberty to
latest posterity. [4

There is another common notion of liberty,
which is nothing more than a freedom from
confinement. is is a part of civil liberty,
but it being the most important part, as s man
in a gaol can bave the exercise and enj
of l;'ew rights, it is a7 efoxnv called Y

ut, where imprisonment is necessary for
the ends of public justice, or the safety of the
eommunity, 1t is consistent with ci-
vil liberty. For Mr. Paley has well observed
that, “ it is not the rigour, but the inexpedien-
cy of laws and acts of authority, which makes

m t ical.” (B.vi.ec.85.)

This is agreeable to that notion of civil li-
berty entertained E’ Tacitus, one who was
well acquainted with the principles of human
pature and human governments, when he says,
Gothones regnantur paulo jam adductius, quam
- iV Yo Mgy "~

e Mor. Ger. c. 43.
’n}t is very surprising that the learned com-
mentator sho:llg cite with approbation (p. 6.
and 125.) and that Momesgemeg should ;

(b. xi. . 13.) that absurd definition of liberty
given in J ustinim;’:c Institutes : Faowltas ejus,
cuique facere libet, nisi quid vi, aut jure
fidetur. T The Liberty here Lo implies that
everyf e d‘(’lm ubypenmmd to dt)) wbueger inhnot

forbidden an erxisting law, an rha
whatever is not forbidden to all. Tll\:: woﬁ
vi scems o refer to a restraint against law.
In every country, and under all circumstances,
the subjects possess the liberty described by
this definition.

‘When an innocent negro is geized and chain-
ed, or is driven to his daily toil by a merciless
master, he still retains this species of liberty,
or that little power of action, of which force
and barbarous laws have not bereft him. But
we must not have recourse to a system of laws,
in which it is a fundamental principle, quod
princips placuit, legis habet vigorem, for correct
notions of liberty. .

Sa far the editor thought it proper to sug~




92 OF THE RIGHTS

or demerits of ‘its owner : the legislature, and of course the laws of Eng-
land, being peculiarly adapted to the preservation of this inestimable bless-
ing even in the meanest subject. Very different from the modern consti-
tutions of other states, on the continent of Europe, and from the genius
of the imperial “le%w ; which in general are calculated to vest an arbitrary
and despotic power, of controlling the actions of the subject, in the prince,
orin a few grandees. And this spirit of liberty is so deeply implanted in
our constitution, and rooted even in our very soil, that a slave or a negro,
the moment he lands in England, falls under the protection of the laws,
and so far becomes a freeman (g) ; though the master’s right to his service
may possibly still continue (6), (7).

+ The absolute rights of every Englishman, (which, taken in a political
and extensive sense, are usually called their liberties,) as they are founded
on nature and reason, so they are coeval with our form of govermment ;
though subject at times to fluctuate and change : their estabhshment (ex-
- cellent as it is) being still human. At some times we have seen them de-
pressed by overbearing and tyrannical princes; at others so luxuriant as
even to tend to anarchy, a werse state than tyranny itself, as any govern-
ment is better than none at all (8). But the vigour of our free conatitu-
tion has always delivered the nation from these embarrassments : and, as
soon as the convulsions consequent on the struggle have been over, the
balance of our rights and liberties has settled to its proper level ; and their
fundamental articles have been from time to time asserted in parliament,
as often as they were thought to be in danger. !

(g) Balk. 886. Seech. 14.

the master’s right 40 the service can poseidly
continue ; it can only arise from a centrset,
which the negro in a state of slavery is inca-

gest to the student the different significations
of the word liberty ; a word which it is of the
utmost importance to mankind that they should
clearly comprehend ; for, though a genuine

pable 02!’5 entering into with his master. See
e 3

spirit of liberty is the noblest principle that 4
can animate the heart of man, yet liberty, in 7) The reader may peruse the case of
all times, has been the clamour of men of pro- Forbes v , 2 £ and C. 448. 3 D. and

fligate lives and desperate fortunes : Falso li-
bertatis vocabuliem obtendi ab iis, qui privatim de-
generes, in publicum exitiosi wihil :]pel', nisi per
‘ discdrdias habeant, (Tac.11 Ann.c.17.) Andthe
first sentence of our Hookep's Ecclesiastical
Polity contains not less truth and eloquence :
“ He that goeth about to persuade a multitude,
that they are not so well governed as they
ought to be, shall never want attentive and fa-
vourable hearers.”

The editor cannot but cherish even a confi-
dent hope, that they who acquire the most in-
timate acquaintance with the laws and the con-
stitution, will always be the most convinced,
that to be free, is to live in a country where
the laws are just, expedient, and impartially
administered, and w the subjects have
perfect security that they will ever continue
%0; and, wur\'g for some slight, and perhaps
inevitable impertections, that to be free, is to
be born and to live under the Fnglish consti-
tution. Hanc retinete, queeso, Quirites,
wobis hereditatem, majores vestry reli

. Cic. 4 Phil.

(6) It is'not to the soil, orto the air of Eng-
land, that negroes are indebted for their liber-
ty, but to the efficacy of the writ of habeas cor-
pus, which can only be executed by the she-
riff in an English county. I do not see how

A&‘

are
, P ] q The
placitam of the case is: ** Where negroes in
a state of slavery, in a colony of Spain, es-
caped from their master’s plantation, and took
refuge, and were received on-board a British
vessel of war, whilst she was stationed at an
island captured by his Majesty’s arms from the
United States in time of war; and, after no-
tice given to the officers com ing on the
station, that they were runaway slaves, the
officer carried them to, and left them at a Bri-
tish colony ;—held that case would not lic in
this country against the officers for harbouring

and d such ne , even though by
i e 25 d

R.6798. C. The ;udmnge in which

“ lumi e

the lex whence they escaped, slavery was
il

Pe(8) Lord Camden concluded his judgment
in the case of general warrants in same
words : “One word more for ourselves; we
are no advocates for libels; all gevernments
must set their faces against them, and when-
ever they come before us and a jury, we shall
set our faces againsi them; and if juries do
not prevent them, they may prove fatal to li-
berty, destroy government, and introduce an-
archy ; but tyranny is better than anarchy, aud
the worst government better than none at all.™
2 Wils. 292,

.
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First, by the great charter of liberties, which was obtained, sword in
hand, from King John, and afterwards, with some _alterations, confirmed
_—an parliament by King Henry the Third, his son. Which charter contnin-
ed very few new grants ; but, as Sir Edward Coke (%) observes, was for

the most part declaratory,of the principa! grounds of the funda- ,
nental *laws of England (9). Afterwards by the statute called [*128]
' confirmatio cartarum (3), whereby the great charter is directed to .
be allowed as the common law ; all judgments contrary to it are declared
void ; copies of it are ordered to be sent to all cathedral churches, and
read twice a-year to the people; and sentence of excommunication is di-
rected to be as constantly denounced against all those that, by word, deed,
or counsel, act contrary thereto, or in any degree infringe it.  Next, by a
\  multitude of subsequent corroborating statutes (8ir Edward Coke, I think,
.\ reckons thirty-two) (), from the first Edwand to Henry the Fourth. Then,
after a long interval, by the petition of right ; which was a parliamentary
declaration of the liberties of the people, assented to by King Charles the
Pl‘_irfsun the beginning of his reign. Which was closely followed by the
&till more ample concessions made by that unhappy prince to his parlia-

ment before the fatal rupture between them ; and by the many salutar
laws, particularly the Aabeas t, under Charl 3
To these succeeded :v@%?ﬁf or declaration dclivered by the lords

and commors to the Prince and Princess of Orange, 13th of February,
1688; and afterwards enacted in parliament, when they became king and
queen : which declaration concludes in these remarkable words; *and

\ they do claim, demand, and insist upon, all and singular the premises, as
their undoubted rights and liberties.” And the act of parliament itself ®
recognizes all and singular the rights and liberties asserted and claimed in
the said declaration to be the true, ancient, and indubitable rights of the
people of this kingdom.” Lastly, these liberties were again asserted at
the commencement of the present century,in the act of settlement (m),
whereby the crown was limited to his present majesty’s illustfious house :
and some new provisions were added, at the same fortunate wra, for bet-
ter securing our religion, laws, and liberties ; which the statute declares
10 be “ the birthright of the people of England,” according to the ancient
doctrine of the common law (n).

*Thus much for the declaration of our rights and liberties. The [*129]
rights themselves, thus defined by these several statutes, consist in .
a number of private immunities; which will appear, from what has been
premised, to be indeed no other, than either that residuum of natural liber-
ty, which is not required by the laws of society to be sacrificed to public
convenience ; or else those civil privileges, which society hath engaﬁi to
provide, in lieu of the natural liberties so given up by individuals. ese
therefore were formerly, either by inheritance or purchase, the rights of all
mankind ; but,in most other countries of the world being now more or
less debased and destroyed, they at present.inay be said to remain, in a
peculiar and emphatical manner, the rights of the people of England.
And these may be reduced to three principal or prigary articles ; the right
of personal security, the right of personal liberty, and the right of private

(A) % Inst pro&m. - ()1 W.and M. st. %, c. 2.
.—él')”ﬂd‘hl. (m) 12 and 1ISW. IIL c. 2.
k) 2 Inst. pro&m. : (w) Plowd. 55.

(9) See a fuller account of Magna Charta, 4 book, p. 421.
Vou. L. 17
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property : because, as there is no other known method of compulsion, o¥
of abridging man’s natural free will, but by an infringement or diminutiors
of one or other of these important rights, the preservation of these, invio-
late, may justly be said to include the preservation of eur civil immam-
ties in their largest and most extensive sense.

I. The right of personal security consists in a person’s legal and unin-
terrupted enjoyment of his life, his imbs, his body, his health, and bis re-

tation. - '
pul. Life is the immediate gift of God, a right inherent by nature in every
individual ; and it begins in contemplation of Iaw as soon as an infant 15
able to stir in the mother’s womb. For if a woman 8 quick with child,
and by a potion or otherwise, killeth it in her womb ; or if any one beat
her, whereby the child dieth in her body, and she is delivered of a dead

child ; this, though not murder (10), was by the ancient law hom#-
[*130] cide or manslaughter (o). But the modern law doth not look *uporn

this offence in quite so atrocious a light (11), but merely as a hei-
nous misdemesnor (p}. y

An infant in ventre sa mere, or in the mother’s womb, is supposed in law
to be born for many purposes. Itis capable ofshaving a legacy, or &
surrender of a copyhold estate, made toit. It may have a guardian as-
signed to it (¢) ; and it is enabled to have an estate himited to s use, and
to take afterwards by such limitation, as if it were then actnally born (r},
(12), (13). And in this point the civil law agrees with ours ().

2. A man’s limbs (by which for the present we only understand those
members which may be useful to him m fight, and the loss of which alone
amounts to mayhem by the common law) are also the gift of the wise
Creator, to enable him to protect himself from external injuries in & state
of nature. To these therefore he has a natural imhéerent nght ; and they

(o) Si afiquis mulicrem pregnantem percusserit,

veJ ¢i venenum dederit, pe- quod feeerit abortivam ;

{q) Stat. 12 Car. "’é 24,
8i puerperium jam formetum fucrit, et mazime of ¥
i y Jueit Aomicidium. Bractoa. I 3.

(r> Stat. 10 and 11 III. ¢ 8.

€s) Quié in wtero sunt, in jure civili Mﬂrﬂv‘
in rerwm natwra 206, fum de corum commedo age-
tur. Ff. 1.6 35,

Sfuerit an
¢ 21,
(p) 3 Inst. 50.

(10) The distinction betw der and But the presumptive heir may enter and re-
manshughter, or felonious homicide, in the ceive the profits to his own use, till the birth
time of Bracton, was in a great degree nomi- of the child, who takes land by descent. 3

nat. The punishment of both was the same ;
for murder as welt as manslaughter, by the
o;;:mon law, had the benefit of clergy. Fost.

(11) But if the child be born alive, and af-

rards die in consequence of the potion or
besting, it will be murder (3 Inst. 50. 1 P.
Wms. 245.); and of coursc those who, with a
wicked intens, administered the

tion, or ad-
vised the woman to take it, bem hodc

Wils. 526. See 1 Ves. 81. 85. 2 Atk. 117. 1
Freem. 244.293. ; also?2 Book, 169. post. Such
infant, &c. may have a distnbutive share of
intestate property even with the half-blood (1}
Ves. 81.): it is capable of taking a devise of
Iand (2 Atk. 117. 1 Freem. 244. 293.): it
takes, under a rnurriaﬁ settlemem, a provi-
sion made for children Kiving at the death of
the fathel; (1 Ves. 85.) And it has Iately

ries before the fact, and subject to the same
punishment as the principal.
= (12) See Book 2. p. 168.
(13) Every legitimate infant in ventre de sa
- mere is considered as born or all beneficial
purposes. Co. Lit.36. I P. Wm._329. Thus
if lands be devised to B. for life, remainder to
such child or chilren as shall be Lving at the

time of his decease, a posthumous child will had
Bu*e equally with those who were born before 35.
A

death. Doe v. Clayk.2 Hen. Bla. 399.

been decided, that marriage und the bisth of &
posthumous child, amount to a revoeation of a
will executed previous to the marri o
T.R.49.) So in exccutory devises it 1s con-

sidered as a life inbeing. (7 T.R.100.) “ But
as it res) the rights of others claimi
through the child, if it is born dead, or in s,

an early stage of pregn

as to be incapable
of living, it is to

considered asif it never
'been born or conceived. 2 Parjes C. R.



OF PERSONS. 95

cannot be wantonly destroyed or disabled without a manifest breach of
civil liberty.

Both the-life and limbs of a man are of such high value, in the estima-
tion of the law of England, that it pardons even homicide if committed se
defendendo, or in order to preserve them. For whatever is done by a man,
to save either kife or member, is looked upon as done upon the highest ne-
cessity and compulsion. Therefore if p man through fear of death or
mayhem is prevailed upon to execute a deed, or do any other legal act;
these, theugh accompanied with all other the requisite solemnities, may
be nfterwards avoided, if farced upon him by a well-grounded apprehen-
sion of losing his life, or even his limbs, im case of his non-compliance (¢).
"And the same is also a sufficient excuse for the commission of many mis-
demesnors, as will appear in the fourth book. The constraint a man is
zinder in these circumstances is called in law durgsg, from the La-

Hin durities, of which there are two *sorts; d of imprison- [*131]
ment, where a man actually loses his berty, of which we shall
presently speak ; and duress per minas, where the hardship is only threat-
ened and impending, which is that we are now discoursing of Duress
per minas is either for fear of loss of life, or else for fear of mayhem, or loss
of limb. And this fear must be upon sufficient Teasom ; “non” as Bracton
expresses it, “ suspicio cwjuslibet vani et meticulosi homims, sed takis qus possit
cadere in virum conglaniem ; talis enim debet essc metus, gus in se contineat vile
pericnlum, s corperis oruciatum (u). A fear of battery, or being beaten,
thengh never so well grounded, is no duress ; neither is the fear of having
one’s house bumed, or one’s goods taken away and destroyed ; because
in these cases, should the threat be performed, 2 man may have satisfac-
tion by recovering equivalent damages (): but no suitable atonement
«<an be made for the loss of life, or limb (14). And the indulgence shewn
to o man under this, the principal, sort of duress, the fear of losing his life
or limbs, agrees also with that maxim of the civil law ; ignescitur et gui
sanguinem suum gqualiter redemptum voluit.

The iaw rot only regnrds life and member, and protects every man in
the enjoyment of them, but also furnishes him with every thing necessary
for ther support. For there is no man so indigent or wretched, but he
may demard a supply sufficient for all the necessities of life from the more
opulent part of the community, by means of the several statutes enacted
for the relief of the poor, of which in their proper places. A humane pro-
" vision ; yet, though dictated by the principles of society, discovatenanced
by the Roman laws. For the edicts of the Emperor Constanuae, com-
manding the public to maintain the children of those who were unable to
provide for them, in order to preveat the murder and exposure of infants,
an institution founded on the same principle as our foundling hospitals,
though comprized in the Theodesian code (y), were rejected in Justinian's
collection.

*These rights, of life and member, can only be detexmined by the [*132]
death of the person; which was formerly accounted to be either a
<ivil or ratural death. The civil death commenced, i any man was ba-
“nished or abjured the realm (2) by the process of the conmnon law, or eater-

(t) 2 Toss. 483 {9) L.t1.e. 2

@1 2% 5. {z) Oo. List. 13%
(=) 2 Imet. 438,

{14) Sea 4 Book, 30,

~
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edinto religion ; that is, went into a monastery, and became there a monk
professed : in which cases he was absolutely dead in Jaw, and his next heir
should have his estate. For such banished man was entirely cut off from
society ; and such a monk, upon his profession, renounced solemnly all
secular concerns : and besides, as the popish clergy claimed an exemption
from the duties of civil life and the commands of the temporal magistrate,
the genius of the English laws would not suffer those persons to enjoy
the benefits of society, who secluded themselves from it, and refused to
submit to its regulations (). A monk was therefore accounted civiliter
mortuus, and when he entered into religion might, like other dying men,
make his testament and executors; or, if he made none, tife ordinary
might grant administration to his next of kin, as if he were actually dead
intestate. And such executors and administrators had the same power,
and might bring the same actions for debts due f the religious, and were
liable to the same actions for those due from him, as if he were naturally
deceased (b). Nay, so far has this principle been carried, that when one
was bound in a bond to an abbot and his successors, and afterwards made
his executors, and professed himself a monk of the same abbey, and in
rocess of time was himself made abbot thereof ; here the law gave him,
in the capacity of abbot, an action of debt against his own executors to
recover the money due (¢). In short, a monk or religious was so effectu-
ally dead in law, that a lease made even to a third person, during the life
(generally) of one who afterwards became a monk, determined by such
his entry into religion : for which reason leases, and other conveyances for
life, were usually made to have and to hold for the term of one’s
[*133] naturallife (). But, *even in the times of popery, the law of
England took no cognizance of profession in any foreign country,
because the fact could not be tried in our courts () ; and therefore, since
the reformation, this disability is held to be abolished (f): as isalso the
disabili(ty of banishment, consequent upon abjuration, by statute 21 Jac. I,
c. 28. (15). ,

This natural life being, as was before observed, the immediate donation
of the great Creator, cannot legally be disposed of or destroyed by azy
individual, neither by the person himself, nor by any other of his fellow-
creatures, merely upon their own authority. Yet nevertheless it may, by
the divine permission, be frequently forfeited for the breach of thosc laws
of society, which are enforced by the sanction of capital punishments ; of
the nature, restrictions, expedience, and legality of which, we may here-
after more conveniently inquire in the concluding book of these commen-
taries. At present, I shall only observe, that whenever the constitution of

(a) This was also a rule in tbe feodal lnw, 7.2, ¢,
21. desiit cass miles seculi, qui factus est miles
Christi ; nec beneficium pertinet ad eum gui non

“o Lag

() Co. Litt. 137,
(d) 2 Rep. 48. Co. Litt. 182,
¢) Co. Litt. 132

) | 8alk. 162,

(15) One species of civil death may still ex-
ist in this country; that is, where a man by
act of parliament is attainted of treason or fe-
lony, and saving his life, is banished for ever;
this Lord Coke declares to be a civil death.
But he says, a tempo exile is not a civil
death. Co. Lirr. 133.  And for the same rea-
son w & man receives judgment of death,
* and sfterwards leaves the kingdom for life,
upon & conditional pardon, scems to

amount to a civil death : this practice did not
exist in the time of Lord Coke, who says, that
a man can only lose his country by authority
of parliament.  Ib. ‘“A person sentenced te
imprisonment in a state prison for life, shall
thercafter be deemed civilly dead. 2 R. S.
701, $ 20. 'This was not so at common law,
6 Johns. C. R. 118.; his person is still under
gx:lf’\'lll protoction of the law. 2R.8. 701,
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a state vests in any man, or body of men, a power of destroying at plea-
~ Bure, without the direction of laws, the lives or members of the subject,
such constitution is in the highest degree tyrannical ; and that, whedever
any laws direct such destruction for light and trivial causes, such laws are
likewise tyrannical, though in an inferior degree ; because here the sub-
ject is aware of the danger he is exposed to, and may, by prudent caution,
provide againstit. The statute law of England does therefore very sel-
dom, and the common law does never, inflict any punishment extending to
life or limb, unless upon the highest necessity (16); and the constitution
is an utter stranger to any arbitrary power of killing or maiming the sub-
ject without the express warrant of law. * Nullus liber homo,” says the
great charter (g), * aliguo modo destruatur, nisi per legale judicium parium
* suorum aut per legem terre.” Which words, “ aliguo modo destruatur,” ac-
cording to Sir Edward Coke (%), include a prohibition, not only of killing
and maiming, but also of torturing, (to which our laws are strangers,) and
of every oppression by colour of an illegal authority. And it is enacted
by the statute 5 Edw. IIL. ¢. 9, that no man shall be forejudged
of life or limb contrary to the great charter and the *law of the [*184]
land : and again, by statute 28 Edw. III. c. 3, that no man shall
be put to death, without being brought to answer by due process of law.-

3. Besides those limbs and members that may be necessary to & man,
in order to defend himself or anney his enemy, the rest of his person or
body is also entitled, by the same natural right, to security from the cor-
poral insults of menaces, assaults, beating, and wounding ; though such
insults amount not to destruction of life or member.

4. The preservation of a man’s health from such practices as may pre-
judice or annoy it ; and ‘ ’

5. The security of his reputation or good name from the arts of detrac-

. tion and slander, are rights to which every man is entitled, by reason and

_natural justice; since, without these, it is impossible to have the perfect
enjoyment of any other advantage or right. But these three last articles
(being of much less importance than those which have gone before, and
those which are yet to come,) it will suffice to have barely mentioned
among the rights of persons : referring the more minute discussion of their
several branches to those parts of our commentaries which treat of the in-
fringement of these rights, under the head of personal wrongs.

II. Next to personal security, the law of England regards, asserts, and
preserves, the personal liberty of individuals. This personal liberty con-
sists in the power of loco-motion, of changing situation, or moving one’s
person to whatsoever place one’s own inclination may direct, without im-
prisonment or restraint, unless by due course of law. Concerning which
we may make the same observations as upon the preceding article, that it
13 a right strictly natural ; that the laws of England have never abridged
it without sufficient cause; and, that in this kingdom it cannot ever be
abridged at the mere discretion of the magistrate, without the explicit per-
mission of the laws. Here again the language of the great
*charter (¢) is, that no freeman shall be taken or imprisoned but [#*135]

Qe @ c. 29.
(A) 2 Inst. 48.
(16) This is a compliment which, I fear, the or other felonies, yet it inflicted death upon

comimon law does not deserve ; for although it every felon who conld not resd, though his
did not punish with death any person who crime was the slealing only of twelve pence
could read, even for any number of murders fasthing.
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by the lawful judgment of his equals, or by the law of the land. And
many subsequent old statutes (j) expressly direct, that no man shall be
taken or imprisoned by suggestion or petition to the king or his council,
unlezs it be by legal indictment, or the process of the common law. By
the petition of right, 3 Car. L, it is enacted, that no freeman shall be im-
prisoned or detained without cause shown, to which he may make answer
according to law. By 16 Car. I, c. 10, if any person be restrained of his
liberty by order or decree of any illegal court, or by command of the king’s
majesty 10 person, or by warrant of the council board, or of any of the privy
council, he shall, upon demand of his counsel, have a writ of habeas corpus,
to bring his body before the court of king’s bench or common pleas, who
shall determine whether the cause of his commitment be just, and there-
upon do as to justice shall appertain. And by 31 Car. (I c. 2, commonly
called the kabeas corpus act, the methods of obtaining this writ are go plain-
ly pointed out and enforced, that, so long as this statute remains unim.
peached, no subject of England can be long detained in prison, except in

. those casges in which the law requires and justifies such detainer (17).

And, lest this act should be evaded by demanding unreasonable bail, or
surcties for the prisoner's appearance, it is declared by 1 W. and M. st. 2,
¢. 2, that excessive bail ought not to be required. '

Of great importance to the public is the preservation of this perscnal
liberty ; for if once it were left in the power of any, the highest, magistrate
to imprizon arbitrarily whomever he or his officers thought proper, (as in
France it is daily practised by the crown) (%), there would soon be an end
of all other rights and immunities. Some have thought .that unjust at-

tacks, even upon life or property, at the arbitrary will of the ma-
[*136] gistrate, *are less dangerous to the commonwealth than such as

are made upon the personal liberty of the subject. To bereave a
man of life, or by violence to confiscate his estate, without accusation or
trial, would be so gross and notorious an act of despotism, as must at once
convey the alarm of tyranny throughout the whole kingdom ; but confine-
ment of the person, by secretly hurrying him to gaol, where his sufferings
are unknown or forgotten, is a less public, a less striking, and therefore a
more dangerous engine of arbitrary government. And yet sometimes,
when the state isin real danger, even this may be a necessary measure.
But the happiness of our constitution is, that it is not left to the executive
power to determine when the danger of the state is so great as to render
this measure expedient ; for it is the parliament only, or legislative power,
that, whenever it sees proper, can authorize the crown, by suspending the
habeas corpus Act for a short and limited time, to imprison suspected persons
without giving any reason for so doing ; as the senate of Rome was wont

() SEdw. Il c. f. 25 Edw. III. st. 5. ¢c. 4. 28
Fdw, IIL c. 3.

(k) I have been assurced, vpon aathority,
that, duriog the wild administration of Cardinal

Fleury, above 54,000 lettres de cacket were issued,
upon the single ground of the famous hulle unige-
nitus.

317) Amended and enforced by 56 Geo. I1L.
c.100. Sec the construction on these acts, 1
Chitty’s Crim. Law, 123.  The writ of habeas
corpus at common law, although a writ of right,
is not grantable of courae, but on motion in
term time, stating a probable cause for the ap-

lication ; and it is doubtful whether under the
gl Car. II. ¢c. 2. which only applies to cases
where the application is made to a judge in va-

cation, the writ be grantable of course. Hob-
house's case, 3 Bar. & Ald. 420.
. The allowance of the writ of hubeas corpus
in term time, is a matter of sound and l;g;l
discretion. Ferguson's cose, 9 John. Rep. 239.
Whether a State Court can award a habeas
corpus to bring a soldier enlisted into the army
under the laws of the United States, Quere.
Same case.
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to have recourse to a dictator, a magistrate of absolute authority, when
they judged the republic in any imminent danger. The decree of the se-
nate, which usually preceded the nomination of this magistrate * dens ope-
ram consules, ne quid respublica detriments capiat,”’ was called the senatus con-
sultum ultime necessitatis. In like manner this experiment ought enly to
be tried in cases of extreme emergency ; and in these the nation parts with
1ts liberty for awhile, in order to preserve it for ever. :

The confinement of the person, in any wise, is an imprisonment ; go
that the keeping & man against his will in a private house, putting him in
the stocks, arresting or forcibly detaining him in the street, is an imprison-
ment (/). And the law 8o much discourages unlawful confinement,*that if
a man is under duress of imprisonment, which we before explained to mean
a compulsion by an illezal restraint of liberty, until he seals a bond or the
like, he may i duresse, and avoid the extorted bond.

But if a man y imprisoned, ¥and, either to.procure his [*137]
discharge, or on any other fair account, seals a bond or a deed,

this is not by duress of imprisonment, and he is not at liberty to avoid it (m).
To make imprisonment lawful, it must either be by process from the courts
of judicature, or by warrant from some legal officer having authority to
commit to prison; which warrant must be in writing, ynder the hand and

( seal of the magistrate, and express the causes. of the commitment, in order
to be examined into, if necessary, upon a Aabess corpus. If there be no
cause expreesed, the gaoler is not bound to detain the prisoner (»): for the
law judges, in this respect, saith Sir Edward Coke, like Festus the Roman
governor, that it is unreasonable to send a prisoner, and not to signify with-
al the crimes alleged.

A natural and regular consequence of this personal liberty is, that every
Englishman may claim a right to abide in his own country so long as he
pleases; and not to be driven from it unless by the sentence of the law.
The king, indeed, by his royal prerogative, may issue out his writ ne ezeat
regnum, and prohibit any of his subjects from going into foreign parts with-
out licence (0). This may be necessary for the public service and safe-
guard of the commonwealth. But no power on earth, except the autho-
nity of parliament, can send any subject of England out of the land against
his will ; no, not even a criminal. For exile and transportation are pu-
nishments at present unknown to the cornmon law ; and, wherever the
latter is now inflicted, it is either by the choice of the criminal himself to
escape a capital punishment, or else by the express direction of some mo-
dem act of parliament (16). To this purpose the great charter (p) de-
clares, that no freeman shall be banished, unless by the judgment of his
peers, ot by the law of the land. And by the kabeas corpus act, 31 Car.
IL c. 2. (that second magna carts, and stable bulwark of our liberties,) it is
enacted, that no subject of this realm, who is an inhabitant of England,

(D 2 Iost. 589,
) 2 Inst. 482
) Ibid. 52, 58.

() F. N. B. 85,
» G- 29

v
e‘1(18) Itis m that beyxilﬂ:e wlu gﬁ:l:t int:joda::-
28 a puni nt e, ture in the
30th eal; of Eliz. when a statute enacted that
es as were dangerous to the infe-
rior e should be banished the realm,”
(39 Eliz. c. 4. Sce Barr. Ant. Stat. 269;
and that the first statute in which the wo
transportation is used, is the 18 C. 1. ¢c. 3,

which gives a power to the judges at their dis-
cretion either to execute or transport to Ame-
rica for life, the Moss-troopers of Cumberland
and Northumberland, (2 Woodd. 498.) To

rsons capitally convicted, the king frequent-
f;oﬂ'ers a pardon, upon condition of their be-
ing transported for life.
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- Wales, or Berwick, shall be sent prisoner into Scotland, Ireland,
[*138] Jersey, Guernsey, or places beyond the seas, (where ¥they can-
not have the full benefit and protection of the common law) ; but
that all such imprisonments shall be illegal; that the person, who shall
dare to commit another contrary to this law, shall be disabled from bearing
any office, shall incur the penalty of a premunire, and be incapable of re-
ceiving the king’s pardon: and the party suffering shall also have his pri-
vate action against the person committing, and all his aiders, advisers, and
abettors; and shall recover treble costs ; besides his damages, which no
jury shall assess at less than five hundred pounds.

The law is in this respect so benignly and liberally construed for the .
benefit of the subject, that, though within the realm the king may com-
mand the attendance and service of all his liegemen, yet he cannot send
any man ow! of the realm, even upon the public service; excepting sailors
and soldiers, the nature of whose employment necessarily implies an ex-
ception: he cannot even constitute a man lord deputy or lieutenant of Ire-
land against his will, nor make him a foreign ambassador (¢). For this
might, in reality, be no more than an honourable exile.

III. The third absolute right, inherent in every Englishman, is that of
property : which consistsin the free use, enjoyment, and disposal of all
his acquisitions, without any control or diminution, save only by the laws
of the land. 'The original of private property is probably founded in na-
ture, as will be more fully explained in the second book of the ensuing
commentaries: but certainly the modifications under which we at present
find it, the method of conserving it in the present owner, and of translating
it from man to man, are entirely derived from society ; and are some of
those civil advantages, in exchange for which every individual has resign-
ed a part of his natural liberty. The laws of England are therefore, in
point of honour and Uiuslice, extremely watchful in ascertaining and pro-
tecting this right. Upon this principle the great charter (r) has declared

that no freeman shall be disseised, or divested, of his freehold, or
[*139] of his liberties, or free *customs, but by the judgment of his peers,

or by the law of the land. And by a variety of ancient statutes ()
it is enacted, that no man’s lands or goods shall be seized into the king's
hands, against the. great charter, and the law of the land ; and that no
man shall be disinherited, nor put out of his franchises or freehold, unless
he be duly brought to answer, and be forejudged by course of law ; and
if any thing be done to the contrary, it shall be redressed, and holden for
none. -

So great moreover is the regard of the law for private property, that it
will not authorize the least violation of it ; no, not even for the general
‘good of the whole community. If a new road, for instance, were to be
made through the grounds of a private person, it might perhaps be exten-
sively beneficial to the public; but the law permits no man, or sct of
men, to do this without consent of the owner of the land. In vain may
it be urged, that the good of the individual ought to yield to that ¢f the
community ; for it would be dangerous to allow any private man, or even
any public tribunal, to be the judge of this common good, and to decide
whether it be expedient or no. %esides, the public good is in nothing
more essentially interested, than in the protection of every individual's pri-_

(q) 2 Tust. 46, () SEdw.TTLc.9. 25 Edw.JIL &t 5.¢c. 4 28
() C. 20, Edw. I1L c. 3.
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vate rights, as modelled by the municipal law. In this and similar cases
the legislature alone can, and indeed frequently does, interpose, and com-
pel the individual to acquiesce. But how does it interpose and compel ?
Not by absolutely stripping the subject of his property in an arbitrary
manner ; but by giving him a full indemnification and equivalent for the
injury thereby sustained. The public is now considered as an individual,
treating with an individual for an exchange. All that the legislature does
13 to oblige the owner to alienate his possessions for a reasonable price ;
and even this is an exertion of power, which the legislature indulges with
caution, and which nothing but the legislature can perform (19).

*Nor is this the only instance in which the law of the land has [*140]
postponed even public necessity to the sacred and inviolable rights ’
of private property. For no subject of England can be constrained to pay
any aids or taxes, even for the defence of the realm or the support of govern-
utent, but such as are imposed by his own consent, or that of his representa-
tives in parliament. By the statute 25 Edw. L. ¢. 5 and 6. it is provided,
that the king shall not take any aids or tasks, but by the common assent of
therealm. And what that common assent is, is more fully explained by 34
Edw. L. st. 4. c. 1. which (¢) enacts, that no talliage or aid shall be takea
without the assent of the archbishops, bishops, earls, barons, knights, bur-
gesses, and other freemen of the land : and again by 14 Edw. III. st. 2,
c. 1, the prelates, earls, barons, and commons, citizens, burgesses, and mer-
chants, shall not be charged to make any aid, if it be not by the common
assent of the great men and commons in parliament. And as this fun-
damental law had been shamefully evaded under many succeeding princes,
by compulsive loans, and benevolences extorted without a real and volun-
tary consent, it was made an article in the petition of right 3 Car. I, that

t) See the introduction to the charter, g,nuhhgmthntmofmhdonhtoh-
(edit. Oven.) rmb anne 1297; w it is shewn tin of the confirmatio cartarum, 25 Edw. L, which
was originally published in the Nermaa language.

that this statute hulliziom M;:E
posed to have been made fn 34 Edw. 1, is, in

(19) These observations must be taken with
considerable qualification, for, as observed
by Buller, J., there are many cases in which
individuals sustain an injury, for which the
law gives no action : for instance, ‘gull'mg
down houses or raising bulwarks for the pre-
servation and defence of the kingdom against
the king’s enemies. The civil law writers in-
deed say that the individuals who suffer have
a right to resort to the public for a satisfaction,
but no one ever thought that the cominon law
gave an action against the individual who
pulled down the house, &c. And where the
acts of commissioners appointed by a paving
act occasion a damage to an individual, with-
out any excess of jurisdiction on their part, the
commissioners or paviors acting under them,
are not liable to an action. 4 Term Rep. 704.
6,7. 3 Wils. 461. 6 Taunton, 29. In gene-
ral, however, a power of this nature must be

created by statu es
compensation the
highway act (13 Iv.
c. 126. sec. 84, ther

widen or divert wer

any person’s so ent,

o that the new way suau L Uo wore than

thirty feet wide, and that they pull down no

building, nor take away the ground of any
VYoi. L.

en, park, or yard. But the surveyor shall
‘;f‘?ﬂe; thex:)"wner of the soil, over Whi('h’;.he new
way is carried, a bl p ion,

which if he refuses to accept, the justices shall
certify their proceedings to some grncral quar-
ter sessions ; and the surveyor shall give four-
teen days’ notice to the owner of the soil of
an intention to apply to the sessions ; and the
justices of the sessions shail impanel a jury,
who shall assess the damages which the own-
er of the soil has sustained, provided that they
do not amount to more than forty years’ pur-
chase. And the owner of the soil shall still
be entitled to all the mines within the soil,
which can be got without breaking the surface
of the highway. Many other acts for local im-
provements, recently passed, contain similar
compensation clauses. .

“ By the constitution of the U. S. private
property shall not be taken for public use with-
out just comp ion. (Amendments, art. 5.)
A similar provision is contained in the consti-
tutions of the several states, or recognized as
a principle of law. The necessity of making
new roads has caused Fnyute property to be
considered with us of little 1mportance, in
comparison with the public goud, provided
compensation be made.” .

18
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no man shall be compelled to yield any gift, loan, or benevolence, tax, of
such like charge, without common consent by act of parliament. And,
lastly, by the statute 1 W. and M. st. 2, c. 2, it is declared, that levying
money for or to the use of the crown, by pretence of prerogative, without
t of parliament, or for longer time, or in other manner, than the same
1 or shall be granted ; is illegal. : .
In the three preceding articles we have taken a short view of the prin-
cipal absolute rights which appertain to every Englishman. But in vain
would these rights be declared, ascertained, and protected by the
[*141] dead letter of the laws, if the *constitution had provided no other
method to secure their actual enjoyment. It has therefore esta-
blished certain other auxiliary subordinate rights of the subject, which serve
principally as outworks or barricrs to protect and maintain inviolate the
three great and primary rights, of personal security, personal liberty, and
private property. These are. .

1. The constitution, powers, and privileges of parliament ; of which I
shall treat at large in the ensuing chapter.

2. The limitation of the king’s prerogative, by bounds so certain and
notorious, that it is impossible he should either mistake or legally exceed
them without the consent of the people. Of this, also, I shall treat in its
proper place. The former of these keeps the legislative power in due
health and vigour, eo as to make it improbable that laws should be enact-
ed destructive of general liberty : the latter is a guard upon the executive
power by restraining it from acting either beyonﬂr in contradiction to the
laws, that are framed and established by the other.

3. A third subordinate right of every Englishman is that of applying
to the courts of justice for redress of injuries. Since the law js in gng-
land the supreme arbiter of every man’'s life, liberty, and property, courts
of justice must at all times be open to the subject, and the law be duly ad-
ministered therein. The emphatical words of magna carta (u), spoken
in the person of the king, who in judgment of law (says Sir Edward
Coke) (w), is ever present and repeating them in all his courts, are these ;
nulli vendemus, nulli negabimus, aut differemus rectum vel justitiam : “ and
therefore every subject,” continues the samne learned author, “for injury
done to him in bonis, in terris, vel persona, by any other subject, be he eccle-
siastical or temporal, without any exception, may take his remedy by the
co of the law, and have justice and right for the injury done to
. him, \freely without sale, fully without any denial, and speedily without

. delay.”) It were endless to enumerate all the affirmative acts of
[*142] parliament, *wherein justice is directed to be done according to the
w of the land ; and what that law is every subject knows, or

may know, if he pleases ; for it depends not upon the arbitrary will of any
judge, but is permanent, fixed, and unchangeable, unless by authority
of parliament. I shall, however, just mention a few negative statutes,
whereby abuses, perversions, or delays of justice, especially by the prero-
gative, are restrained. It is ordained by magna carta (z), that no freeman
shall be outlawed, that is, put out of the protection and benefit of the laws,
but according to the law of the land. By 2 Edw. I1L c. 8, and 11 Ric.
-1l €. 10, it is enacted, that no commands or letters shall be sent under the
great seal, or the little seal, the signet, or privy seal, in disturbance of the

0.29. 20,
o . o5, ) .20
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law 3 or to disturb or delay common right : and, though such command-

ments should come, the judges shall not cease to do right ; which is also
made a part of their oath by statute 18 Edw. III. st.4. Andby 1 W.and -
M. st. 2, c. 2, it is declared, that the pretended power of suspending, or -
dispensing with laws,or the execution of laws, by regal authonty, without .
consent of parliament, isillegal.

Not only the substantial part, or judicial decisions, of the law, but also
the formal part, or method of proceeding, cannot be altered but by parlia-
ment ; for, if once those outworks were demolished, there would be an
inlet to all manner of innovation in the body of the law itself. The king,
ft is true, may erect new courts of justice ; but then they must proceed ac-
cording 10 the old established forms of the common law. For which rea-
son it is declared, in the statute 16 Car. I. c. 10, upon the dissolution of

the court of starchamber, that neither his majesty, nor his privy council,
have any jurisdiction, power, or authority, by English bill, petition, arti-
cles, libel, (which were the course of proceeding in the starchamber, bor-
rowed from the civil law,) or by any other arbitrary way whatsoever, to
examine, or draw into question, determine, or dispose of the lands or goods
of any subjects of this kingdom ; but that the same ought to be tried and
determined in the ordinary courts of justice, and by course of law.
4. *If there should happen any uncommon injury, or infringe- [*143]
ment of the rights before mentioned, which the ordinary course of
lawis too defective to reach, there still remains a fourth subordinate right, ap-
pertaining to every individual, namely, the right of petitioning the king, or
either house of parliament, for the redress of grievances. In Russia we are
10l (y) that the czar Peter established a law, that no subject might petition
the throne till he had first petitioned two different ministers of state. In
case he obtained justice from neither, he might then present a third peti-
tion te the prince; but upon pain of death, if found to be in the wrong :
the consequence of which was, that no one dared to offer such third peti-
tion ; and grievances seldom falling under the notice of the sovereign, he
had little opportunity to redress them. The restrictions, for some there
are, which are laid upon petitioning in England, are of a nature extreme-
1y different ; and, while they promote the spirit of peace, they are no check
upon that of liberty. Care only must be taken, lest, under the pretence of
petitioning, the subject be guilty of any riot or tumult, as happened in the
opening of the memorable parliament in 1640: and, to prevent this, it is
provided by the statute 13 Car. IL st. 1, c. 5, that no petition to the king,
or either house of parliament, for any alteration in church or state, shall
be signed by above twenty persons, unless the matter thereof be approved by
three justicesof the peace, or the major part of the grand jury (20) in the

(y) Montesq. 8p. L. xil. 26,

20) Which the grand jury may do either at right to petition their representatives in par-
lhe( ), or J’l‘he punish for li t, and that it was by no means true that
an offence against this act, 13 & fine to any the number of names signed to any such peti-

amount not exceeding 100L and imprisonment tion was limited. To argue that the act of
for three months. At the trial of lord George Charles was now in force, would be as absurd
Gordon, the whole court, including lord Mans- s to pretend that the prerogative of the crown
field, declared that this statute was not affect-  still remained in its full extent, notwithstand-
ed by the bill of rights. 1 Wm. & M. st 2. c. ing the declaration in the bill of rights.” See
2. (see 571.) But Mr. Dumning,in New An. Reg. 1781. V. 2. And the acknow-
the house of commons, c;:lnensled, “ hthat it ledged practice has been consistent with this
clear fandamental point in the cqp-  opinion. . o ges .
n';l.u?on of t;f country, that the people had'a p'l'hc state of disturbance and political excite~
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country ; and in London bg'edwe lord mayor, aldermen, and commen coun.
¢il : nor shall any petition be presemed by more than ten persons at a time.
But, under these regulations, it is declared by the statute 1 W. and M. st.
2, c. 2, that the subject hath a right to petition ; and that all commitments
and prosecutions for such petitioning are illegal (21).
5. The fifth and last auxiliary right of the subject, that I shall at pre-
sent mention, is that of having arms for their defence, snitable
[*144] to their condition and degrec, and such as are *allowed by law.
Which is also declared by the same statute, 1 W. and M. st. 2,
¢. 2, and is indeed a public allowance, under due restrictions, of the natural
tight of resistance and self-preservation, when the sanctions of ociety and
Jaws are found insufficient to restrain the violence of oppression.

In these several articles consist the rights, or, as they are frequently
termed, the hberties of Englishmen : liberties more generally talked of,
than thoroughly understood ; and yet highly necessary to be perfectly
known and considered by every man of rank and property, lest his igno-
rance of the points whereon they are founded should hurry hiin into fac-
tion and licentiousness on the one hand, or a pusillanimous indifference and
criminal submission on the other. And we have seen that these rights
consist, primarily, in the free enjoyment of personal security, of personal
Tiberty, and of private property. So long as these remain inviolate, the
subject is perfectly free ; for every species of compulsive tyranny and op-
pression must act in opposition to one or other of these rights, having no
other objeet upon which it can possibly be employed. To preserve these
from violation, it is necessary that the constitution of parliament be sup-
ported in its full vigour; and limits, certainly known, be set to the royal
prerogative. And, lastly, to vindicate these rights, when actually violated
or attacked, the subjects of England are entitled, in the first place, to the
regular administration and free course of justice in the courts of law ; next,
to the right of petitioning the king and parliament for redress of grievances ;
and, lastly, to the right of having and using arms for self-preservation and

ment in which this kingdom was involved se-
veral years, after the peace of 1815, rprvml'.m'rl
further regulations and restrictions of the right
of petitioning. The pcoi)le in the manufac-
turing districts having little employment, from
the general stagnation of trade, devoted them-
selves with i dour to political d
sions, and in some places the partizans of re-
form, ing thut their d Is would not
be conceded to their petitions, were preparing
for the altermative of open force. In these cir-
eumstances the legislature thought fit to for-
bid all public meetings (except county meet-
in; cn]i‘cd hy the lord-lieutenant or the sheriff),
which consisted of more than filty persons,
unless in separate townships or parishes, by
the inhabitants thercof, of “ﬁ'rh six days’ pre-
vious notice must be given to a justice of the
ace, signed by seven resident houscholders.
ee 60 Geo. 111. ¢. 6. The act also provides
for the dissolution of any public meeting by
proclamation of a chief civil officerof the place,
and persons refusing to depart, are liable to
scven years’ portation. ttend
ing such meetings with arms, bludgeons, flags,
ers, &c. are subject to fine and imprison-
ment for any term not exceeding two years.
But as the mischief was temporary, the re-

strictions upon the right of meeting to delibe-
rfate’ upon public measures were limited in
their duration, and have mostly expired. ‘Those
enactments which were designed to prevent
such meetings from being perverted to objects
manifestly dangerons to the peace of the com-
munity, only continuing in force.

(21) Sir William Blackstone here implies,
that the clanse in the bill of rights did not re-
peal the 13 Car. 1. This doctrine has been
denied by some, and doubted by many ; but I
think without reason. Thc statute of Car. II.
did not take from the subject his right of peti-
tioning, but only regulated the manner in
which such petitions should be signed and pre-
sented ; therefore, before the bill of rights
passed, the subject had already the liberty of
petitioning, and the bill of rights only acted as
a declarution of this right, and a confirmation
of the law as it then stood; for if the bill or
declnration of rights was intended to have al-
tered the law as it then stood, it should not
only have declared the right of the subject to

tition, (for that was nlready established by
aw ;) but also have enacted, that the number
of signaturcs to such petition, and the number
qf persons presenting it, which before were
lignited, should thereafter be unlimited.
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defence. And all these rights and libertics it is our birthright to enjoy en-
tire; unless where the laws of our country have laid them under neces-
sary restraints : restraintsin themselves so gentle and moderate, as will
appear, upon farther inquiry, that no man of sense or probity would wish
to see them slackened. Forall of us have it in our choice to do every
thing that a good man would desire to do; and are restrained from nothing
but what would be pernicious either to vurselves or our fellow-

citizens. So that this review* of our situation may fully justify [*145]
the observation of a learned French auther, who indeed generally

both thonght and wrote in the spirit of genuine freedom (z), and who hath
not scrupled to profess, even in the very bosom of his native country, that the
English is the only nation in the world where political or civil liberty is the
direct end of its constitution. Recommending, therefore, to the student
in our laws a farther and more accurate search into this extensive and im-
portant title, I shall close my remarks upon it with the expiring wish of
the famous Father Paul to his country, * Esto PERPRTUA "

CHAPTER II
OF THE PARLIAMENT.

We are next to treat of the rights and duties of persons, as they are
members of society, and stand in various relations to each other. Thege
relations are either public or private : and we will first consider those that
are public. <

The most universal public relation, by which men are connecied toge-
ther,is that of govemnment; namely, as governors or governed; or, in
other words, as magistrates and people. Of magistrates, some ako are
supreme, in whom the sovereign power of the state resides; othem are
subordinate, deriving all their authority from the supreme magistrate, qc-
countable to him for their conduct, and acting in an inferior sacondary
sphere. .

pln all tyrannical governments, the supreme magistracy, or the right of
both making and of enforcing the laws, is vested in one and the same man,
or one and the same body of men; and wherever these two powers ara
united together, there can be no public liberty. The magistrate may
enact tyrannical laws, and execute them in a tyrannical manner, since he
is possessed, in quality of dispenser of justice, with all the power which he,
as legislator, thinks proper to give himself. But, where the legislative
and executive authority are in distinct hands, the former will take care not
to entrust the latter with so large a power as may tend to the subversion
of its own independence, and therewith of the liberty of the subject. With
us, therefore, in England, this supreme power is divided into
*two branches ; theone legislative, to wit, the parliament, consist- [*147]
ing of king, lords, and commons; the other executive, consisting
of the king alone. -It will be the business of this chapter to consider the
British parliament, in which the legislative power, and (of course) the su-
preme and absolute authority of the state, is vested by our constitution.

() Montesq. Sp. L. 5.
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The original or first institution of parliament is one of those matters
which lie so far hidden in the dark ages of antiquity, that the tracing of
it out is a thing equally difficult and uncertain (1). The word parliament
itself, (parlement or colloguium, as some of our historians translate it,) is
comparatively of modern date; derived from the French, and signifying
an assembly that met and confegred together. It was first applied to ge-
neral assemblics of the states under Louis VII. in France, about the mid-
dle of the twelfth century (a). But it is certain that, long before the in-
troduction of the Norman language into England, all matters of import-
ance were debated and settled in the great councils of the realm : a prac-
tice which seems to have been universal among the northern nations, parti-
cularly the Germans (b), ard carried by them into all the countries of Eu-
rope, which they overran at the dissolution of the Roman empire : relics of
which constitution, under various modifications and changes, are still to
be met with in the diets of Poland, Germany, and Sweden, and the as-
sembly of the estates in France (c); for what s there now called the par-
liament is only tke supreme court of justice, consisting of the peers, cer-
tain dignified ecclesiastics, and judges, which neither is in practice, nor is
supposed to be in theory, a general council of the realm.

With us m England this general council hath been held immemo-
rinlly, under the several names of michel-synoth or great council, mickel-

(a) Mod. On. Mist. xxiil. 307. The first mention
of It in cor statute law is in the, preamble to the
statute of Westm. 1. 8 Edw. 1. A. D, 1272,

(b) De minorilius rebus principes consultant, de
majribus omnes. Tac. ds mor. Germ. c. 1),

c) These were assembled for the last time, A. D.
1581, (See Whitelocke of Parl. c. 72.) or accord-
%)w Robertson, A. D. 1614, (Hist. Oba. V. 1.

(1) The word parliamentum was not used in
England till the reign of Hen. 111. (Prynne on
4 Inst. 2.) S8ir Henry Spelman, in his Glos-
sary, (voc. Parl.) says, Johannes rex haud di-
cam parliomentum, nam hoc nomen non tum emi-
cuit, sed ommunis concilii regni formam et coac-
tionem eerspicuam dedit.

It was from the use of the word
tum that Prynne discovered Lord
nuscript, Modus tenendi parliamentum tempore
rogis Edwardi, filit regis Etheldredi, . to be
spurions. Lord Coke sets a high value upon
it, and has essured us,  that certain it is, this
modus was rchearsed and declared before the
conqueror at the conquest, and by him approv-
el. (4 Inst. 12.) Buf for many reigns after
this word was introduced, it was indiscrimi-
nately applied to a session, and to the duration
of the writ o! : we now confine it to
the latter, viz. to the perigd between the meet-

liamen-
ke’s ma-

parler ; and we use

many others, say, that “ it is called parliament

be le:?d' Ll of tlml‘oo\m should
sincere iscreetly parler la ment, speak
his mind for the ra{ ood of the common-
wealth.” (Co. Litt. 110.) Mr. Lambard in-
forms us, that “ Lawrence Vallo misliketh
this derivation.” (Arch. 236.) And Lawrence
Vallo is not singular: for Mr. Barrington as-
sures us, that “lord Coke's etymo]ogy of the
word parliament, from speaking one’s mind,
has been long exploded. If one might pre-
sume (adds he,) to substitute another in its
room after so many gucsses by others, I should
suppose it was a compound of the two Celtic
words parly and ment, or mend. Both these
words are to be found in Bullet’s Celtic Dic-
tionnﬁ', published at Besangon in 1754, 3d vol.
fol. He renders parly by the French infinitive
rler ; & r e word in England as &
substantive, viz. ; ment or mend is ren-
dered ité {’adfy

ing after the return of the writ of
and the dissolution. Etymology is not always
frivolous pedantry; it sometimes may afford
an useful comment upon the original “signifi-
cation of & word. No inconsife‘rable pains
have been bestowed by learned men in analys-
ing the word parliament ; though the following
specimens will serve rather to amuse than to
instruct : ¢ 'I‘E\elword parliament,” snLilh one,
“; d 1 l k

3 The word parlia-
ment, r}xerefore, being resolved into its consti-
tuent syllables, may not improperly be said to
sigu'fy what the Indians of North America call
a Great Talk.” 1 shall leave it to the reader
to determine which of these derivations is
most descriptive of a parliament ; and perhaps,
after so much recondite learning, it may ap-
pear presumptuous in me to observe, that m
t

p of parium )

(as he thinks,) “the peers of the realm did at
these assemblies lament and complain each to
the other of the enormities of the country, and
thereupon provided redresa for the sume.”
Lamb. Arch. 235.) Whitelock, in his notes
174) declares, “ that this derivation of parlia-
ment is asad etymology.” Lord Coke, and

t imported originally nothing more

a council or conference, and that ment in par-
liament has no more signification than it has
in impeach t, engag t, imprisonment,
hereditament, and ten thousand others of the
same pature, thongh the civilians have adopt«
ed a similar derivation, viz. testament from
testari mentem. Tay. Civ. Law, 70.
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&emole or great meeting, and more *frequently wiltena-gemote, or [*148]
the meeting of wise men. It was also styled in Latin, commune
concilium regni, magnum concilium regis, curia magna, conventus magnatum
vel procerum, assisa generalis, and sometimes communitas regni Anglie (d).
We have instances of its meeting to order the affairs of the kingdom, to
make new laws, and to mend the old, or, as Fleta (¢) expresses it, “ novis
injuriis emersis nova constituere remedia,” 80 early as the reign of Ina King
of the West Saxons, Offa King of the Mercians, and Ethelbert King of
Kent, in the several realms of the heptarchy. And, after their union, the
Mirror ( /') informs us, that King Alfred ordained for a perpetual usage,
that these councils should meet twice in the year, or oftener, if need be, to
treat of the government of God's people; how they should keep them-
selves from sin, should live in quiet, and should receive right. Our suc-
ceeding Saxon and Danish monarchs held frequent councils of this sort, as
appears from their respective codes of laws; the titles whereof usually
speak them to be enacted, either by the king with the advice of his wit-
tena-gemote, or wise men, as, Aec sunt instituta, que Edgarus rez consilio
sapientum suorum instituit ;” or to be enacted by those sages with the advice
of the king, as, ** hec sunt judicia, que sapientes consilio regis Ethelstani insti-
fuerunt ;" or lastly, to be enacted by them both together, as, “ Aec sunt in-
stitutiones, graas rez Edmundus et episcopi sui cum sapientibus suis instifue-
W.!! .

There is also no doubt but these great councils were occasionally held
under the first princes of the Norman line. Glanvil, who wrote in the
reign of Henry the Second, speaking of the particular amount of an amerce-
ment in the sheriff’s court, says, it had never been yet ascertained by the
general assize, or assembly, but was left to the custom of particular coun-
ties(g). Here the general assise is spoken of as a meeting well
known, and its statutes or decisions are put in *a manifest contra- [*149]
distinction to custom, or the common law. And in Edward the
Third’s time an act of parliament, made in the reign of William the Con-
queror, was pleaded in the case of the Abbey of St. Edmund’s-bury, and
judicially allowed by the court ().

Hence it indisputably appears, that parliaments, or general councils, are
coeval with the kingdom itself. How those parliaments were constituted
and composed, is another question, which has been matter of great dispute
among our learned antiquaries; and, particularly, whether the commons
were summoned at all ; or,if summoned, at what period they began to
forma distinct assembly. But it is not my intention here to enter into con-
troversies of this sort. I hold it sufficient that it is generally agreed, that
in the main the constitution of parliament, as it now stands, was marked
out s0 long ago as the seventeenth year of King John, . p. 1215, in the
great charter granted by that prince ; wherein he promises to summon all
archbishops, bishops, abbots, earls, and greater barons, personally ; and all
other tenants in chief under the crown, by the sheriff and bailiffs ; to meet
at a certain place, with forty days’ notice, to assess aids and scutages when

. And this constitution has subsisted in fact at least from the

/- year 1266, 49 Hen. I1L : there being still extant writs of that date, to sum-
mon knights, citizens, and burgesses, to parliament. I proceed therefore
_g‘;&hﬂ. L13.6.32. 1. 9.0. 10—Pref. 9Rep. _ (s) Quanta esse u‘::c .':‘.:;‘:5‘3..‘::.‘::':: gons-

¢ q . cemitatuum debetur. I. 9.c¢. 10,
?f) )16%3%. "{:{' Year book, 21 Edw. I1L. 60.
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to inquire wherein consists this constitution of parliament, as it now stands,
and has stood for the space of at least five hundred years. And in the
prosecution of this inquiry, I shall consider, first, the manner and time of
its assembling : secondly, its constituent parts : thirdly, the laws and cus-
toms relating to parliament, considered as one aggregate body : fourthly
and fifthly, the laws and customs relating to each house, separately and
distinctly taken : sixthly, the methods of proceeding, and of making sta-
tutes, in both houses: and lastly, the manner of the parliament’s adjourn-
ment, prorogation and dissolution.
[*150] *I. As to the mannerand time ofassembling. The parliament is
regularly to be summoned by the king’s writ or letter, issued out of
chancery by advice of the privy council, at least forty days before it begins
to sit (2), (3). [tisa branch of the royal prerogative, that no parliament can
be convened by its own authority, or by the authority of any, except the king
alone. And this prerogative is founded upon very good reason. For, sup-
sing it had a right to meet spontaneously, without being called together,
1t is impossible to conceive that all the members, and each of the houses,
would agree unanimously upon the proper time and place of meeting; and
if half of the members met, and half absented themselves, who shall deter-
mine which is really the legislative body, the part assembled, or that which
stays away ? It is therefore necessary that the parliament should be called
together at.a determinate time and place : and highly becoming its dignity
and independence, that it should be called together by none but one of its
own constituent parts : and, of the three constituent parts, this office can
only appertain to the king ; as he is a single person, whose will ma; be
uniform and steady; the first person in the nation, being superior to both
houses in dignity ; and the only branch of the legislature that has a se-
parate existence, and is capable of performing any act at a time when no
parliament is in being (§). Nor is it an excepuion to this rule that, by some
modern statutes, on the demise of a king or queen, if there be then no par-
liament in being, the last parliament revives, and it is to sit again for six
months, unless dissolved by the successor: for this revived parliament
must have been originally summoned by the crown.

[*151] *1tis true, that by a statute, 16 Car. L. c. 1, it was enacted, that,

() By motives somewhat similar to these the re-
public of Venite was actuated, when towards the
end of the seventh century it abolished the tribunes
of the people, who were annually chosen by the se-
veral districts of the Venetian territory. and consti-
tuted a doge in their stead ; in whom the executive
power of the state at present resides. For which

their historians bave assigned these, as the

pal reasons. 1. The propriety of having the execa-
tive Eower a part of the legisiative, or senate ; to
it "2, The necteey of Baving « siagie pecoon
mitted. of having a person
to ke the great il when separated. (Mod.
Un. Hist. xxvii. 15.)

(2) Now, it is enacted by 37 Geo. III. c.
127, that his majesty may issue his proclama-
tion for the mceting of parliament, in fourteen
days from the date thereof ; (notwithstanding
a previous adjournment to a longer day. 39
and 40 Geo. III. c. 14.) And in case of the
king’s demisc after the diseolution of a parlia-
ment, and before the assembling of a new one
the last precedinﬁ&rhament shall meet an
sit. The same , if the successor to the
crown die within six months, without having
dissolved the parliament, or after the same
chall have been dissolved, and before a new
one shall have met. It is also enacted, that
in case of the king'’s demise, on, or aftcr the
day appointed for ussembling a new parlia-

.

ment, such new parliament shall meet and sit.

(3) This is a provision of the magna char-
ta of King John: faciemus summonen, §<. ad
certum diem scilicet ad terminwm quadraginta di-
erum ad minus et ad certum locwn. (Black.
Mag. Ch. Joh. 14.) 1t is enforced by 7 and 8
V. c. 25, which enacts that there shall be
forty days between the teste and the return of
the writ of summons ; and this time is by the
uniform practice since the union extended to
fifty days. (2 Hats.235.) This &mtice was in-
troduced by the 22d article of the act of union,
which required that time betwcen the teste
and the return of the writ of summons for the
first parliament of Great Britain.
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il the king neglected to call a parliament for three years, the peers
might assemble and issue out writs for choosing one ; and, in case of neg-
lect of the peers, the constituents might meet and elect one themselves.
But this, if ever put in practice, would have been hable to all the incon-
veniences I have just now stated; and the act itself was esteemed so
highly detrimental and injurious to the royal prerogative, that it was re-
pealed by statute 16 Car.Il.c.l. From thence therefore no precedent
can be drawn.

It is also true, that the convention-parliament, which restored King
Charles the Second, met above a month before his return ; the lords by
their own aunthoritv. and the commons, in pursuance of writs issued in the’
name of of the iberty of England, by authority of parliament :
and tha _ liament sat till the twenty-ninth of December, full
seven months after the restoration; and enacted many laws, several of
which are still in force. . But this was for the necessity of the thing, which
supersedes all law ; forif they had not so met, it was morally.impossible
that the kingdom should have been settled in peace. And the first thing
done after the king’s retum was to pass an act declaring this to be a good

pariament, notwithstanding the defect of the king’s writs (k). So that, as
the royal prerogative was chiefly wounded by their so meeting, and as the
King himself, who alone had a right to object, conisented to wave the objec-
tion, this cannot be drawn into an example in prejudice of the rights of the
crown. Besides we should also remember, that it was at thattime a great
doubt among the lawyers (/), whether even this healing act made it a

parliament ; and held by very many in the negative: though it
seems to have been too nice a scruple (4). And yet, out of abundant cau-
tion, it was thought necessary to confirm its acts in the next parliament,
by statute 13 Car. I c. 7, and c. 14.

*]t is likewise true, that at the time of the revolution, A.p. 1688, [*152]
the lords and commons by their own authority, and upon the
summons of the Prince of Orange, (afterwgrds King William,) met in a
convention, and therein disposed of the crown and kingdom. But it
must be remembered, that this assembling was upon a lke principle of
necessity as at the restoration ; that is, upon a full conviction that King
James the Second had abdicated the government, and that the throne was
thereby vacant : which supposition of the individual members was con-

by their concurrent resolution, when they actually came together.

And, in such a case as the palpabtle vacancy of a throne, it follows ez

necessitate rei, that the form of the royal writs must be laid aside, otherwise

no parliament can ever meet again. For, let us put another possible case,

and suppose, for the sake of argument, that the whole royal line should

at any time fail and become extinct, which would indisputably vacate the

throne : in this situation it seems reasonable to presume, that the body of

the nation, consisting of lords and commons, would have a Tight to meet

and settle the government ; otherwise there must be no government at all.
And upon this and no other principle, did the convention in 1688 assemble.
The vacancy of the throne was precedent to their meeting *without any

() Stas. 12 Car. II. c. 1- (D 1Sid. 1.

:am Drake, a merchant of London, authority till that was legally and regularly
n‘ﬂmg“hi‘b for writing a pamphlet, enti’ dissolved by the king and the two houses of
tled The Long Parliament revived, in whichhe parliament, according to the 16 Car. L. ¢. 7.
maintained, that there could be no legislative  Com. Jour. 20 Nov. 1660,

Vor. L. 19
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royal summons, not a eonsequence of it. They did not assemble withool
writ, and then make the throne vacant ; but, the throne being previously
vacant by the king’s‘abdication, they assembled witheut writ, as they must
do if they assembled at all. Had the throne been full, their meeting
would not have been regular ; but, as it was really empty, such meeting
became absolutely necessary. And accordingly it is declared by statute
1 W. and M. st. 1. c. 1, that this convention was really the two houses of
liament, notwithstanding the want of writs or other defects of form.
0 that, notwithstanding these two capital exceptions, which were jus-
tifiable only on a principle of necessity, (and each of which, by the way,
induced a revolution in the government,) the rule laid down is in geneial
certain, that the king, only, can convoke a parliament.

[*153] *And this by the ancient statutes of the realm (m) he is bound to
do every year, or oftener, if need be. Not that he is, or ever was,
obliged by these statutes to call & new parliament every year ; but only
to permit a parliament to sit annually for the redress of grievanees, and
dispatch of business, if need be (6). These last words are so loose and.
vague, that such of our monarchs as were inclined to govern without par-
liaments, neglected the convoking them sometimes for a very considerable.
period, under pretence that there was no need of them. But, to-remedy
this, by the statute 16 Car. II. c. 1, it is enacted, that the sitting and hold-
ing of parliaments shall not be intermitted above three years at the most.
And by the statute 1 W. and M. st. 2. c. 2, it is declared to be one of the
rights of the people, that, for redress of all grievances, and for the amend-
ing, strengthening, and preserving the laws, parliaments ought to be held
Jrequently.  And this indefinite freguency is again reduced to a certainty by
statute 6 W. and M. c. 2, which enacts, as the statute of Charles the
Becond had done before, that a new parliament shall be called within three

years (n) afler the determination of the former (6). .
IL The constituent parts of a parliament are the next ebiects of ours

im) 4 Edw. IH. e. 14. 36 Edw. TIL. c. 10, Swed:
») This is the same peviod, tbat is aliowed in

for itting their d diets, or par-
liamentary assemblics. Mod. Un. Hist. xxxill. 15.

king will therein do his pleasure.” (Rot. Parl.
. No.95.) And in the next , the king de-
lared he had d LK:“

parliament, be-
cause it was ordained that

iament should
be held once a year. (Rot. Parl. 2 R. II. No.

h.f) Mr. Granville Sharp, in a treatise pub-
ished some yeas ag», argued ingeniously
against this construction of the 4 EcF II1. and
maintained that the words, if need be, referred
only to the preceding wer’, oftener. So that
the true signification was, that a parliament

should be held onee every yearatall events; and
if there should be any need to hold it oftener,
tgecn m:a ;h'?‘he once. (See his m?;(éln:}tion,

xc. p 100, cotemporary s ol par-
liament, in some of which it is so expressed
without any am!ngum prove beyond all con-
troversy that this is the true construction. In
aacient times many favourite laws were fre-
quently re . In the 50 Edw. 1L it is
expressly and absolutely declared, that a par-
liament should be held once a year. Rot. IB:'I;
No.186. In the 1 R.IL. we find again ano-
ther petition from the commons, that a parlia-
ment should be held once & year a¢ the least :
“ Queplese a nre dit Sr de tenir parlement un
Jfoetz par an au meynz, ¢t ceo en lieu convenable.”
The king's amswer is, * As to that parliament
shall be held every year, let the statutes there-
umbe kept and preserved; but as to the
place where the perliament shall be held, the

4)

(6) This part of the statate 6 W. and M. c.
2, confirms the statute 16 Car. II. c. 1, in de-
claring, that there shall not be a longer inter-
val thun three years after a dissolution ; but
the 16 Car. II. seems to be more extensive in
its operation, by providing that there shall not
be an intermission of more than three years .
after any sitting of parliament, which will ex-
tend also to a prorogation. But asthe mutiny
act, and the land-tax and malt tax acts are
passed for one year only, these two statutes
are now of little avai, for the parliament must

essarily be sumr d for the dispatch of
business once every year.

‘“ The congress of the U. 8. meets at leass
once a year, and may be convened oftener by
the President. (Const. Art. 1, Sect. 4; and
Axt. 2, Sect. 3.) The constitutions of the se-
veral states have similar provisions as to the
convening of the state legistatures.”
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inquiry. And these are, the king’s majesty, sitting there in his royal poli-
tical capacity, and the three estates of the realm ; the lords spiritual, the
tords temporal, (who sit, together with the king, in one house) and the com-
mons, who sit by themselves in another. Ard the king and these three
estates, together, form the great corporation or body politic of the king-
dom (o), of which the king is said to be caput, principium, et finis. For up-
on their coming together the king meets them, either in person or by repre-
sentation ; without which there can be no beginning of & parliament (p) ;
and he also has alone the power of dissolving them.

“It is highly neossary for preserving the balance of the constitu- [#154]
tion, that the executive power should be a branch, though ot the
whole, of the legislative. The total union of them, we bave seen, would be
productive of tyranny ; the total disjunction of them, for the present, would
in the end produce the same effects, by causing that union against which it
seems to provide. -The legislative would soon become tyrannical, by mak-
ing continual encroachments, and gradually assuming to itself the rights
of the executive power. Thus the long parliament of Charles the First,
while it acted in a constitutional manner, with the royal concurrence, re-
dressed many heavy grievances, and established many salutary laws.
But when the two houses assumed the power of legislation, in exclusion
of the royal authority, they soon afier assumed likewise the reins of ad-
ministration ; and, in censequence of these united powers, overturned both
church and state, and established a worse oppression than any they pre-
tended to remedy. To hinder therefore any such encroachments, the king
is himself a part of the parliament : and, as this is the reason of his being
80, very properly therefore the share of legislation, which the constitution
has placed in tge crown, congists in the power of rejecting rather than re-
soling ; this being sufficient to answer the end proposed. For we may
apply to the royal negative, in this instance, what Cicero observes of the
negative of the Roman tribunes, that the crown has not any power of do-
fng wrong, but merely of preventing wrong from being done (¢). The
crown cannot begin of itself any alterations in the present established
law ; but it may approve or disapprove of the alterations suggested and
esngented to by the two houses. The legislative therefore cannot abridge
the executive power of any rights which it now has by law, without its
ewn consent ; since the law must perpetually stand as it now does, un-
less all the powers will agree to alter it. And herem indeed consists the
true excellence of the English government, that all the parts of it
form a mutual- *check upon each ether. In the legislature, the f*155]
people are a check upon the nobility, and the nobility a check
upon the people ; by the mutual privilege of rejecting what the other has
resolved : while the king is a check LK‘I both, which preserves the exe-
cutive power from encroachments. d this very executive power is
again checked and kept within due bounds by the two houses, through
the privilege they have of inquiring into, impeachir:g, and punishing the
conduct (not indeed of the king (r}, which would destroy his constitu-
tional independence ; but, which is more beneficial to the public,) of his
evil and pernicious counsellors. Thus every branch of our civil polity
supports and is supported, regulates and is regulated, by the rest : for the

(0; :}nﬂ. 16:9. Stat. 1 Eliz. e. 3. Haleof Parl. 1. clu)‘ul‘ p;‘(:uu-\ ademit, auxilif ferends religuit,
ost. .
z)sﬂla—-crﬂmm':}hbhmlm injurie fa-  (r) Stat 13 Car. L c. 30,
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two houses naturally drawing in two directions of opposite interest, and
the prerogative in another still different from them both, they mutually
keep each other from exceeding their proper limits ; while the whole 13
prevented from separation and artificially connected together by the mixed
nature of the crown, which is a part of the legislative, and the sole execu-

tive magistrate.

Like three distinct powers in mechanics, they jointly

- impel the machine of government in a direction different from what either,

" acting by itself, would have done ; but at the same time in a direction par-
taking of each, and formed out of all ; a direction which constitutes the

 tiue lme of the hberty and happiness of the community (7). .

(7) These observations have heen termed
b1v. Mr. Reeve, in his fourth letter, entitled,

houghts on the English Government, “ a fa-
bulous imvention, centrived in order to round
and finish more completely his mythological
account of three coequal and co-ordinate pow-
ers in the legislature.” Bat the truth and pro-
priety of the learned commentator’s doctrine
13 irably elucidated by the following ex-
tract from a work of considerable merit.

- % This security is sometimes callcd the ba-
lance of the constitution ; and the political
equilibrium, which this phrase denotes, con-
sists in two contrivances, A BALANCE OF POW-
ER A BALANCE OF INTERBST. By a ba-
lance of power is menitt, that there is no power
possessed by one part of the legislature, the
abuse or excess of which is not checked by some

antagonist power, residing in another past.
Thus the r of the two %muts of parlinment
to frame laws is checked by the king's nega-
tive ; that if laws subversive of real govern-
ment should obtain the consent of parliament,
the reigning prince, by interposing his prero-
gative, may save the necessary rights and
authonty of his station. On the other hand,

the arbitrary application of this negative is
checked by the privilege” which parliament pos-
sesses, ofr';f' ing supplics of money to the ex-
igencies of the king's administration. The

constitutional maxim, that the king can do no
wrong, is balanced by another maxim, not less
constitutional, that the illegal commands of the
king do not justify those who assist er concurin
carrying them into execution ; and by a second
rule, subsidiary to this, that the acts of the

crown ire not any legal force, until authenti-
cated by the subscription of some of its great offi-
eers.  'The wisdom of this contrivance is wor-

thy of obscrvation. As the king could not be
punished without a civil war, the constitution
cxenllﬁta his person from trial oraccount ; hut,
lest this impunity should ge a licen-
tious of domini , varions obstacl.

are opposed to the private will of the sove-
reign, when di to illegal objects. 7%he
pleasure of the crown must be anmounced with cer-
gin solemnities, and attended by certain officers
of state, In some cascs, the royal order must
be signified by a secretary of state ; in others it
must pass under the priry-seal, and in many,
under the great seal. And when the king’s
command 18 regularly published, no mischief
can be achieved by it, without the ministry and
compliance of those to whom it is directed.
Now, all who either concur in an illegal order, by
authenticating its publication witk their seal or
subscription, or who in any manner assist in car-

Biect th, )

rying if mto ] to pro-
secution and punishment, for the part they have
taken ; and are not permitted to plead, or pro-
duce the command of the king, in_ justification of
their obedience. But further; the power of the
erown to direct the military force of the kingdom,.
is e t.hefmnu‘.h necessity of a"reduolt-
mg to eut for the maintenance
vegnment of that force. The power of the kx‘s:;
to declare war is checked by the privilege of the
house of commous to grant or withhold the
supplies by which the war must be carried on.
The king's choice of his ministers is controlled
by the o{ﬂignion he is tmder of appointing
those men to offices in the state, who are
found capable of managing the affairs of his
government with the two houscs of Etrlilo
ment. This consideration imposes such ane-
cessity upon the crown, as , in a great
measure, subdned the idea of favouritism ; in-
somuch, that it is become no uncommon ':soe-
tacle in this country, to see men promo

the king to the hiﬁheal offices, richest pre-
ferments which he has in his power to be-
stow, who have been distinguished by their
opposition to his personal inclinatioss.

By the balance of interest, which accompa-
nies and gives cfficacy to the balance of power,
s meant this, that the respective interests of the
threc estales of the emnpire are 20 disposed and
adjusted, that which cver of the three shall at-
tempt any encroachment, the other two will
unite m resisting it. If the kmg should en-
deavour to extend his authority, by centract-
ing the power and privileges of the commons,
the house of lords would sec their own dignity
endangercd by every advance whick the crown
made to independency upon the resolutions of
parliament. The admission of arbitrary pow-
er i8 no less formidable to the grandeur of the
anistocracy, than it is fatal to the hberty of the
republic ; that is, it would reduce the nobility,
from the hereditary share they possess in the
national councils, in which their real
consists, to the being made a part of emgty
gagcantr{.cof a despotic court. On the other

and, if the house of commens should intrench
upon the distinct province, or usurp the esta-
blished prerogatite of the crown, the house of
lords would receive an instant alarm from
every new stretch of poi:llar power.
contest in which the king may be en
with the representative body, in defa of his
established share of authority, he will find a
sure ally in the collective power of the nobi-
MK, An attach to the hy, from
which they derive their own distinction ; the
allurement of a court, in the habits, apd with

In every
ed
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- Let ua now consider these. constituent parts of the sovereign power, or

pariament, each in a separate view. The king’s majesty will be the sub-
ject of the next,-and many subsequent chapters, to which we must at pre-
sent refer.

The next in order are the spiritual lords. These consist of two arch-
bishops and twenty-four bishops (8), and, at the dissolution of monasteries
by Henry VIII. consisted likewise of twenty-six mitred abbots, and two
priors (8) : a very congiderable body, and in those times equal in number
to the temporal nobility (/) (9). All these hold, or are supposed
to hold, *certain ancient baronies under the king ; for William the [*156]
Conqueror thought proper to change the spiritual tenure of frank-
almoign, or free alms, under which the bishops held their lands during the
Saxon government, into the fedal or Norman tenure by barony, which
subjected their estates to all civil charges and assessments, from which
they were before exempt (¥): and, in right of succession to those baronies,

which were unalienable from their respective dignities, the bishops and
abbots were allowed their seats in the house of lords (z) (10). But though
these lords spiritual are, in the eye of the law, a distinct estate from the
Tords temporal, and are so distinguished in most of our acts of parliament,
yet, in practice, they are usually blended together under the one name of
the lords ; they intermix in their votes; and the majority of such inter-
mixture joins both estates. And from this want of a separate assembly
and separate negative of the prelates, some writers have argued (y) very
cogently, that the lords temporal and spiritual are now, in reality, only one
estate (2), which is unquestionably true in every effectual sense, though
the ancient distinction between them still nominally continues. For if a
bill should pass their house, there is no doubt of its validity, though every
lord spiritual should vote against it ; of which Selden (a), and Sir Edward

(s) Seld. tit. hon. 2. 5, 27. liance, b. 2, c. 8.
(¢) Co Lite. 97. (2) Dyer, 60.
Gilb. Hist. Exch. 55. B . W. 1.291. (a) Baronage, p. 1, c. 8. The act of usiformity,
(=) Glanv, 7. 1. Co. Litt. 87. Beld. tit. hon.2. 1 Eliz. c. 2, was with the dissent of all the
19. bisbops, (Gibs. 3 !8:2 and therefore the style
(y) Whitelock on Parliam. ¢.-72. Warburt. Al- of lords spiritual is omitted throughout the whole.*
‘Noruiomlonnckmprlncﬂrhu-pmpbe the same legisiative (unctions as the other peers of
souggestad why the bishops should pot have ly parli Unless preced: could be nd to

the sentiments of which they have been

(8) On the union with Ireland, stat. 39 and
brought up; their hatred of ity, and of all

40 G. III. c. 67, an addition of four represen-

levelling pretensions, which may ultimately
affect the privileges, or even the existence of
their order : in short, every principle, and
every prejudice which are wont to actuate hu-
man uct, will determine their choice to
the side and su of the crown. Lastly, if
the mobles themselves should attempt to revive
the superiorities which their ancestors exer-
cised, under the feudal constitution, the king
and the would alike remember, how the

one had been insulted and the other enslaved,
by that barbarous tyranny. ey would for-
their views and

the natural ition of
mn&tions, whzgp:z:y saw themselves threat-
ened with a return of a domination which was
odious and intolerable to both.” * The Presi-
dent of the U. S. has a limited veto on the
laws passed by congress : if he disapproves a
bill it t a law, unless, on being
reconsidered, two thirds of each house agree to
it Const. Art. 1. Sect. 7. 5o also generally,
a similar power is ¥ in the governors of
the several states.”

tative spiritual peers, one archbishop, and three
supreme bishops, was made for Ireland, to sit
by rotation of sessions. :
(9) In the place referred to, Lord Coke
says, there were twenty-seven abbots and two
priors, and he is therc silent respecting the
number of the temporal peers ; but, in the first
age of the 4th Institute, he says their num-
Eer, when he is then writing, is 106, and the
ber of the 493.
( IOL ‘The right by which these spiritual lords
sit, whether derived under their allﬁged baro-
nies, or from usage, is discussed, Hargr. Co.
Litt. 134.b. n. 1. Mr. H. inclines to adopt
lord Hale’s position, namely, that they sit by
usage. Mr. Hallam has also adverted to tho
question, Midd. Ages, c. viii. and rendered it
accessible to the general reader ; but the stu-
dent, if he have a turn for conjectural investi-
tion, may consult Lord Hale’s MS. Jura
Joronge, and bishop Warburton’s Alliance be-
tween Church and State, 4th cdit, pa. 149.
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Coke (}), give many instances : as, on the other hand, I presume it would
be equally good, if the lords temporal present were inferior to the bishops
in number, and every one of those temporal lords gave his vote to reject
the bill; though Sir Edward Coke seems to doubt (¢) whether this would
not be an ordinance, rather than an act, of parliament.
[157%] *The lords temporal consist of all the peers of the realm (11)
(the bishops not being in strictness held to be such, but merely
lords of parliament) (d) by whatever title of nobility distinguished, dukes,
marquisses, earls, viscounts, or barons ; of which dignities we shall speak
more hereafter. Some of these sit by descent, as do all ancient peers;
some by creation, as do all new-made ones; others, since the union with
Scotland, by election, which is the case of the sixteen peers, who repre-
sent the body of the Scots nobility (12). Their number is indefinite, and
may be increased at will by the power of the crown ; and once, in the
reign of queen Anne, there was an instance of creating no less than -
twelve together ; in contemplation of which, in the reign of King George
the First, a bill passed the house of lords, and was countenanced by the
then ministry, for limiting the number of the peerage. This was thought,
by some, to promise a great acquisition to the constitution, by restraining
the prerogative from gaining the ascendant in that august assembly, by
pouring in at pleasure an unlimited number of new created lords. But the
bill was ill-relished, and miscarried in the house of commons, whose lead-
ing members were then desirous to keep the avenues to the other house as
open and easy as possible (13).

The distinction of rank and honours is necessary in every well-govern-
ed state, in order to reward such as are eminent for their services to the
public, in a manner the most desirable to individuals, and yet without bur-
den to the community ; exciting thereby an ambitious yet laudable ardor,
and generous emulation, in others : and emulation, or virtuous ambition,
is a spring of action, which, however dangerous or invidious in a mere
republic, or under o despotic sway, will certainly be attended with good
effects under a free monarchy, where, without destroying its existence, its

.that on the 12th Feb. 1461, a motion was made in
the Irish house of lords, “ That as all the bishops
were nst & n;‘wmemnﬁon about certain griev-
anoe;h lords spiritual should not be named: ap-
on which the judges were consulted; and their
opinion was, that in any act or order which y

the contrary, there s to be no reason to doubt,
bat that any act at this day would be valid, though
ll‘:nthzumpornlhrda or all the spiritual lords were
aheent.

Iu the 1 Eliz. c. 2, the style of the parliament is,
the lords and commons in parliament assembled ;

but there is the same style used also in 1 Eliz. ¢c.
11,a revenve act. Lord Mountmorres Informs us,

(8) 2Inst. 585, 7, 7. See Kellw. 184, where it is
holden by the judges, 7 Hen. VIII. that the king
mn{ hold a parliament without any spiritval lords.
This was also exemplified in fact in the two first
parliaments of Charles XI wherein no bishops were

passed,
it must be entered by the lords spiritual and tempo~
ral” 1 Book, 344.

suramoned, till after the repeal .of the statute 18
Car. 1. ¢.27, by statute 13 Car. II. stat. 1, c. 2

(c) 4 Inst. 25, .

(d) Staunford, P. C. 153,

(11) By stat. 39 and 40 G. III. c. 67, art. 4,
twenty-eight lords temporal of Ireland, elected
for life by the peers of Ireland, shall sit and
vote, on tie part of Ireland, in the house of
lords. The same article prescribes the mode
of election, and refers the decision of any
question arising thereon to the house of lords,
where, if tbe votes be equal, the names of the
candidates are to be put into & glass, and one
drawn out by the clerk of the parliament du-
ring the sitting of the house. Unlil the peer-
age of Ireland be reduced to one hundred, the

prerogative is limited to create one peer upon
three extinctions ; and, on the peerage being
reduced to one hundred, the prerogative is h-
mited to keeping up that number.

(12) The Scots nobility sit one parliament
on{yl 3 )“Il; lnsllxl for life.

m the controvesy originatin,
with this bill, Mr.‘h.:gt)iison mdsySir ich:
Steele were opposed to ench other out of the
house as well as within it ; Mr. Addison for,
and Sir Rich. Stecle against, the measure.
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®xcesses may be continually restrained by that superior power, from which
all honour is derived. Such a spirit, when nationally diffused, gives life
and vigour to the community ; it sets all the wheels of govern- -
ment in motion, *which, under a wise regulator, may be directed [*158]
to any beneficial purpoee ; and thereby every individual may be

made subservient to the public good, while he principally means to pro-
mote his own parti¢ular views. A body of nobility is also more peculiac-
ly necessary in our mixed and compounded constitution, in order to support
the rights of both the crown and the people, by forming a barrier to with-
stand the encroachments of both. It creates and preserves that gradual
scale of dignity, which proceeds from the peasant to the prince ; rising
like a piym.mid from a broad foundation, and diminishing to a point as it
rises. It is this ascending and contracting proportion that adds stability-
to any government ; for when the departure is sudden from one extreme
to another, we may pronounce that state to be precarious. The nobility,
therefore, are the pillars which are reared from among the people more im-
mediately to support the throne; and, if that falls, they must also be buri-
ed under its ruins. Accordingly, when in the last century the commons
had determined to extirpate monarchy, they also voted the house of lords’
to be useless and dangerous. And since titles of nobility are thus expe-
dient in the state, it is also expedient that their owners should form an io-
dependent and separate branch of the legislature. If they were confound-
ed with the mass of the people, and like them had only a vote in electing
representatives, their privileges would soon be borne down and overwhelm-
ed by the popular torrent, which would effectually lavel all distinctions.
It is therefore highly necessary that the body of nobles should have a
distinct assembly, distinct deliberations, and :lislmct powers from the com-
mons. S
The commons consist of all such men of property in the kingdom as
have not seats in the house of lords; every one of which has a voice in
parliament, either personally, or by his representatives. Ina free state
every man, who is supposed a free agent, ought to be in some measure
his own governor ; and therefore a branch at least of the legislative power
should reside in the whole body of the people. And this power, when the
territories of the state are small and its citizens easily known,

should be exercised by the people *in their aggregate or collec- [*159]
tive capacity, as was wisely ordained in the petty republics of

Greece, and the first rudiments of the Roman state. But this will be
highly inconvenient, when the public territory is extended to any consider-
able degree, and the number of citizens is increased. Thus when, after
the social war, all the burghers of Italy were admitted free citizens of
Rome, and each had a vote in the public assemblies, it became impossible
to disinguish the spurious from the real voter, and from that time all elec-
tions and popular deliberations grew tumultuous and disorderly ; which
paved the way for Marius and Sylla, Pompey and Casar, to trample on
the liberties of their country, and at last to dissclve the commonwealth.
In so large a state as ours, it is therefore very wisely contrived that the
people should do that by their representatives, which it is impracticable to
perform in person ; representatives, chogsen by a number of minute and
separate districts, wherein all the voters are, or easily. may be, distinguish-
ed. The counties are therefore represented by knights, elected by the pro-
prietors of lands ; the citizens and boroughs are represented by citizens
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and burgesses, chosen by the mercantile part, or supposed trading interest
of the nation; much in the same manner as the burghers in the diet of
Sweden are chosen by the corporate towns, Stockholm sending four, as
London does with us, other cities two, and some only one (). The num-
ber of Englich representatives is 513, and of Scots 45; in all 558 (14).
And every member, though chosen by one particular district, when elected
and returned, serves for the whole realm ; for the end of his coming thi-
ther is not particular, but general ; not barely to advantage his constitu-
ents, but the common wealth ; to advise his majesty (as appears from the
writ of summons) ( ) ¢ de communs consilio super negotiss quibusdam arduis et
urgentibus, regem, statum, defensionem regni Anglie et ecclesie Anglicane con-
eernentibus.”” And therefore he is not bound, like a deputy in the united pro-
vinces, to consult with, or take the advice of, his constituents upon any par-

ticular point, unless he himself thinks it proper or prudent so to do.
[*160]  *These are the constituent parts of a parliament ; the king, the

lords spiritual and temporal, and the commons. lgarts, of which
each is 80 necessary, that the consent of all three is required to make any
new law that shall bind the subject. Whatever is enacted for law by one,
or by two only, of the three, is no statute ; and to it no regard is due, un-
less in matters relating to their own privileges. For though, in the times
of madness and anarchy, the commons once passed a vote (g), “ that what-
ever is enacted or declared for law by the Commons in parliament assem-
bled hath the force of law ; and all the people of this nation are concluded
thereby, although the consent and concurrence of the king or house of
Peers be not had thereto ;” yet, when the constitution was restored in all
its forms, it was particularly enacted by statute 13 Car. II. ¢. 1, that if
any person shall maliciously ar advisedly affirm that both or either of the
houses of parliament have any legislative authority without the king, such
person shall incur all the penalties of a premunire.

III. We are next to examine the laws and customs relating to parlia-
ment, thus united together, and considered as one aggregate body.

The power and jurisdiction of parliament, says sir Edward Coke (#), is
s0 transcendent and absolute, that it cannot be confined, either for causes
or persons, within any bounds. And of this high court, he adds, it may
be truly said, “ 51 antiquitatem spectes, est vetustissima ; &t dignitatem, est ho-
noratissima ; i jurisdictionem, est capacissima.” It hath sovereign and un-
controllable authority in the making, confirming, enlarging, restraining,
abrogating, repealing, reviving,and expounding of laws, concerning matters
of all possible denominations, ecclesiastical or temporal, civil, military, mari-
time, or criminal : this being the place where that absolute despotic power,

which must in all governments reside somewhere, is intrusted by
[*161] the constitution of these kingdoms. All mischiefs and *grievan-

ces, operations and remedies, that transcend the ordinary course of
the laws, are within the reach of this extraordinary tribunal. It canregu-
late or new model the succession to the crown ; as was done in the reign
of Henry VIIIL and William ITI. It can alter the established religion of
the land ; as was done in a variety of instances, in the reigns of king Hen-
ry VIIL and his three children. It can change and create afresh even the

(¢ Mod. Un. Hist. xxxiii. 18. ) 4Jan, 1848,
(f) 4 Inst. 14, . A') 4 Inst. 36,

.dﬁl? By stat. 39 and 40 G. IlL c. 67, one hundred rcprescatatives of Ircland must be
ed to these.
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constitution of the kingdom and of parliaments themselves ; as’ was done
by the Act of union, and the several statutes for triennial and septennial
elections. It can, in short, do every thing that is not naturally impossible ;
and therefore some have not scrupled to call its power, by a figure rather
too bold, the omnipotence of parliament (15). True it is, that what the
parliament doth, no authority upan earth can undo: so that it is a matter
most essential to the liberties of this kingdom that such members be dele.
gated to this important trust as are most eminent for their probity, their for-
titude, and their knowledge ; for it was a known apophthegm of the great
lord treasurer Burleigh, “that England could never be ruined but by a
parliament ;" and, as Sir Matthew Hale observes (i), * this being the high-
est and greatest court, over which none other can have jurisdiction in the
kingdom, if by any means a misgovernment should any way fall upon it,
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the subjects of this kingdom are left without all manner of remedy. To
the same purpose the president gh I trust too hastily,
presages (£) that, as Rome, Spa have lost their liberty,

and perished, so the constitution of England will in time lose its Liberty,
will perish : it will perish, whenever the legislative power shall become
more corrupt than the executive. )

It must be owned that Mr. Locke (/), and other theoretical writers, have

held, that “ there remains still inherent in the people a supreme power to
remove or alter the legislative, when they find the legislative act
contrary to the trust *reposed in them; for, when such trustis [*162]
abused, it is thereby forfeited, and devolves to those who gave it.”
But however just t{is conclusion may be in theory, we cannot practically
adopt it, nor take any legal steps for carrying it into execution, under any dis-
pensation of government at present actually existing. For this devolution
of power, to the people at large, includes in it a dissolution of the whole form
of government established by that people ; reduces all the members to their
original state of equality ; and, by annihilating the sovereign power, re-
peals all positive laws whatsoever before enacted. No human laws will
therefore suppose a case, which at once must destroy all law, and compel
men to build afresh upon a new foundation ; nor will they make provision
for so desperate an event, as must render all legal provisions ineffectual (m).
So long therefore as the English constitution lasts, we may venture to af-
firm, that the power of parliamen is absolute and without control.

In order to prevent the mischiefs that might arise, by placing this exten-
sive authority -in hands that are either incapable, or else improper, to ma-
nage it, it is provided by the custom and law of parliarnent (n), that no one
shall sit or vote in ¢ither house, unless he be twenty-one years of age.
‘T'his is also expressly declared by statute 7and 8 W. 111 ¢. 25, with regard
to the House of Commons ; doubts having arisen from some contradictory
adjudications, whether or no a minor was incapacitated from sitting in that

() Of parHaments, 49,
(¥ Sp. L. 11. 6.
() On Gov. p. 2. § 149, 227,

(m) See page 244.
(») Whitelocke, c. 50, 4 Inst. 47.

(15) De Lolme has improved upon this, and
has, | think, unwarrantably asserted, that *“it
is a fundamental principle with the English
lawyers, that parliament can do every thing
but make a woman a man, and a man a wo-
man.” (p. 134.) The omaipotence of parlia-
ment signifies nothing more than the supreme

Vou. L.

sovercign power of the state, or a power of ac-
tion uncontrulled by any superior. In this
sense, the king, in the exercise of his p
gatives, and the house of Lords, in the inter-
pretation of laws, are also omnipotent ; that
18, free from the control of any superior pro-
vided by the constitation.

20



”,

118

OF THE RIGHTS

house (0) (16). It is also enacted by statute 7 Jac. L c. 6, that no mem.
ber be permitted to enter into the House of Commons, till he hath taken
the oath of allegiance before the lord steward or his deputy ; and, by 230
Car. 1L st. 2, and 1 Géo. I. c. 13, (17) that no member shall vote or sit in
either house, till he hath in the presence of the house taken the oath of al-
legiance, supremacy, and abjuration, and subecribed and repeated the de-
claration against transubstantiation, and invocation of saints, and the sacri-
fice of the mass. Aliens, unless naturalized, were likewise by the law of

perlisment incapable to serve therein (p) : and now it is enacted,
[*163] by statute 12 and 13 W. IIL. c. 2, that no elien, *even though he

be lized, shall be capable of being & member of cither house,
of parliament. ~ And there are not only these standing incapacities ; but if
any person is made a peer by the king, or elected to serve in the House of
Commons by the people, yet may the respective houses upon complaint of
any crime in such person, and proof thereof, adjudge him disabled and in-
capable to &it as a member (¢) : and this by the law and custom of parlia-

ment (18).

For, as every court of justice hath laws and customs for its direction,

(e) Cora. Journ. 16 Dec. 1600,
?) ) Com. Journ. 10 Mar. 1628, 18 Feb. 1625,
L)

8 May, 1630, 13 May, 1624. 98 , 1725, Com.
Joura. 14 Feb. 1580, 31 Jun. 1638, 9 Nov. 21 Jas.
1640, 6 Mar. 1678, € Mar. 1711, 17 Feb. 1760.

Whitelocke of Parl. ¢. 10 e Lord's Jours.

16) According to ancient principles, mi-
noin, zmlou actually knighted, must hpove been
i i ;{or,ingeneral,noonewueq:-
ble of performing the feudal services till he
had attained the age of twenty-one. And one
of the most important of these services was,
attendance on the lord’s court. But if the
king had conferred the honour of knighthood
upuminor.dwn it was held that the imbe-
;dityofmimritycmed. 8ee note to p. 68,

687) ‘The oath of abjuration was altered by J

n;:.m.c.sa, upon the death of the pre-
tender.

(18) This sentence was not in the first edi-
tions, but was added, no doubtkby the learned
Judge, with an allusion to the Middlesex clec-
tion. The circumstances of that case were
briefly these : On the 19 Jan. 1764, Mr. Wilkes
was expelled the house of commons, for bein,
the author of a paper called the North Briton,
No. 45. Atthe next election, in 1768, he was
elected for the county of Middlesex ; and on
3 Feb‘;‘ljeo, it v‘:‘u h;ro:olved tlng g:lhn Wll_}!ea

. having published several libels speci

iix;l‘a':e.'mmals,bc expelled this house ; and a
new writ having been ordered for the

Mr. Luttrel 206. Mr. Wilkes was again re-
taurned by the sheriff. On the 15 Apnil 1769,
the house resolved, that Mr. Luttrel ought to
be tnnden. " On the 29 Aosas & petiien wae

ame . & petition was
ptuenwdbyceminﬁmhomﬂiddluex,
against the return of Mr. Luttrel ; and on the
the house resolved that Mr. Luttrel

17 Feb, 1769,
ournals of the , as being subversive
of the rights of the whole body of electors
this ki And at the same time it was
ordered, that all the declarations, ,
resolutions ing the election of John
Wilkes, Esq. should be expunged. The his-
tory of England furnishes many instances of
important constitutional questions have

that
g deoply agitated the minds of the people of this

country, which can raise little or no doubt in
the minds of those who view them at « dis-
tance uninfl d by interest or passion. - It
might perhaps be a violent measure in the
house of commons to exgel; member for the
libels which he had pablished; but that the

of Middlesex, Mr. Wilkes was re-elected with-
out opposition ; and on the 17 Feb. 1769, it
was resolved, that “ John Wilkes, Esq. havin
been in this session of parliament expell

subx tp rlm‘mm to the
law of parliamen is, to the  law of the
land, the authorities here referred to by the
learned Judge, I conceive, do most unanswer-
ably prove. It is supposed that the resolution
of the 17 Feb. 1769, was considered to be sub-
versive _‘of the' rights of electors, because it

this house, was and is incapable of being
elected a member to serve in this present par-
liament ;” and the el was declared void,
and a new writ ordered. He was a second
time re-elected without opposition, and on 17
March, 1769, the house again declared the

election void, and ordered a new writ. At
the next election, Mr. Luttrel, who had vacat-
ed his seat by accepting the Chiltern Hun-
dreds, offered himself as a candidate against
Mr. Wilkes. Mr. Wilkes had 1143 votes, and

signed exp alone, without stating the
criminality of the member to be the cause of
his incapacity during that parliament. Butas
his offences were rrticululy described in the
resolution by which h wa;:lxlselled on the 3d
of the same month, no one possibly doubt
but the latter resolution had as clear a refe-
rence to the former, as if it had been repeated
in it word for word.
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- some the civil and canon, some the common law, others their own pecu-
liar laws and customs, 8o the high court of parliament hath also its own
peculiar law, called the lez e consuetudo parliaments ; a law which, Sir Ed-
ward Coke (r) observes, is * ab omnibus guerends, & multie ignorata (19), s
pavcis cognita (s).” It will not therefore be expected that we should enter
into the examination of this law, with any degree of minuteness: since, as
the same learned author assures us (¢), it is much better to be learned out
of the rolls of parliament, and other records, and by precedents, and con-
tinual experience, than can be expressed by any one man. It will be suf-
ficient to observe, that the whole of the law and custom of parliament has
its original from this one maxim, “ that whatever matter arnses concernin,
either house of parliament, ought to be examined, discussed, and adjud,

in that house to whi and not elsewhere (¥).” Hence, for in-
stance, the lords will ) 3 commons to interfere in settling the
election: of a peer of he commons will not allow the lords to
judge of the election o1 a purgess ; nor will either house permit the subor-
dinate courts of law to examine the merits of either case(20). But the
maxims upon which they proceed, together with the method of proceeding,
rest enﬁr;liy in the breast of the parliament itself ; and are not defined and
ascertained by any particular stated laws (21).
ﬁn;'l‘he privileges of parliament are likewise very large and inde- [%164]

te. :

And therefore when in 31 Hen. VI. the House of Lords
%r) 1 Inst, 31,

9) «g;zc:’n by all, unknown by many, and

?)41-1.30.
w) 4 Inst. 15.

(19) Lord Holt has observed, that “as to
Lord Coke says, that the lex parlia-
menti « wultis ignoreta, is only because
they will not apply themselves to understand
i Ld Ray. 1114
The house of commons merely avails
itself, when thus sitting judicially, of the
maxim, that all courts are final judges of con-

Brass ma ‘Wils. 188. . X
7 State Tri 437. 11 State Tri
Hawkins, ch. 14. 8. 72, 73, 74.) in con-
formity with this principle, it was determined
in the cases of the King v. Flower,8 T. R.
314. and Burdett v. Abbott, 14 East, 1. Bou-
dell v. Colman, id. 163. 4 Taunt. 401. 8. C.
that the privileges of parliament, whether in
a peraon, not one of their b

ivilege, from which there was nothing to
l;“nrn hﬁi, not even the declaration of its ex-
istence ; and surely this is contrary both to
the spirit and the ice of the constitution.
judge of the prvilege of pastamont, when &
u vilege of 1ament, w! it
lls ignzidem top:lmitﬁ wﬁ the court is pos-
rogdinige ks gy i d

3essions, notwil

S 25t Tres 20w o F e,

(21) This sentcnce seems to nnpl{ o dis-
cndon;;'uy werlin the two houses t:mp-ﬂw
ment, ch surely 1s re t to the spint
of our constitution. Thg“fun:“of nt
is part of the general law of the land, and
must be discovered and construed like all other
laws. The bers of the respective h

or in punishing one of their own body, are not
amenable in a court of common law, that their
adjudication of any offence is a sufficient
b} ent, the warrant of the speaker ¢ suffi-
cient commitment, and that outer doors may
be broken open to have execution of_their pro-
cess. It is doubtlees within the spirit of the
constitution that iament should have am-

e means within itself of enforoing its privi-
Eget; but that those privil should be in-
definite, presents an ly in our limited
government, theoretically absurd, if not prac-
tically rous, to true liberty. Ex post
facto laws are the resource of deag)omm. anx-
ious to clothe itself with the semblance of le-
gislative justice; and the operation of these
indefinite privileges must sometimes partake
of the same character. For a man may be
convicted by the house for the infraction of a

parl t are in most instances the j

of that law ; and, like the judges of the resim,
when they are deciding xn ast laws, they
are under the most saci gation to en-
quire and decide what the law actually is, and
pot what, in their will and pleasure, or even
in_their reason and wisdom, it ought to be.
When they are declaring what is
parli t, their character is totally different
from that with which, as legislators, they are
invested when they are framing new laws;
and they ought never to forget the admonition
of that great and Tt.riotic hief Justice Lord
Holt, viz. “that the authority of the parlia-
ment is from the law, and as it is circumscrib.
ed by law, so it may be exceeded ; and if they
do exceed those legal bounds and lushori‘tz,
their acts are wror:gful, and cannot be justifi-
ed any more than the acts of private men.” }
Salk. 505. )
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propounded a question to the judges concerning them, the chief justice, Sir .
John Fortescue, in the name of his brethren, declared, *that they ought
not to make answer to that question : for it hath not been used aforetime
that the justicee should in any wise determine the privileges of the high
court of parhament. For it is so high and mighty in its nature, that it
may make law : and that which is law, it may make no law: and the de-
termination and knowledge of that privilege belongs to the lords of parlia-
ment, and not to the justices (z).” Privilege of parliament was principally
eztablished, in order to protect its members, not only from being molested
by their fellow-subjects, but also more especially from being oppressed by
the power of the crown. If therefore all the privileges of parliament were
once to be set down and ascertained, and no privilege to be allowed but
what was so defined and determined, it were easy for the executive power
to devise some new case, not within the line of privilege, and under pre-
tence thereof to harass any refractory member and violate the freedom of
parliament. 'The dignity and independence of the two houses are there-
fore in great measure preserved by keeping their privileges indefinite (22).
Some however of the more notorious privileges of the members of either
house are, privilege of speech, of person, of their domestics, and of their
lands and goods (23). As to the first, privilege of speech, it is declared by
the statute 1 W. and M. st. 2, ¢. 2, as one of the liberties of the people,
“that the freedom of speech, and debates, and proceedings in parliament,
ought not to be impeached or questioned in any court or place out of par-
liament.” And this freedom of speech is particularly demanded of the
king in person, by the speaker of the house of Commeons, at the opening of
every new parliament (24). 8o likewise are the other privileges, of per-
sons, servants, lands, and goods : which are immunities as ancient
[*165] as Edward the Confessor ; in whose laws (£) *we find this precept,
“ a4 synodos venientibus, sive summoniti sint, sive per se quid agendum
habuerint, sit summa paz " and 8o too, in the old Gothic constitutions, “ ez-
tenditur Aec paz et securitas ad decim dies, convocalo regns senaty (a).”
This included formerly not only privilege from illegal violence, but also
from legal arrests, and seizures by process from the courts of law. And
still, to assault by violence a member of either house, or his menial ser-
vants, is a high contempt of parliament, and there punished with the ut-
most severity. It has likewise peculiar penalties annexed to it in the courts
of law, by the statutes 5 Hen. IV. c. 6, and 11 Hen. VL. c. 11. Neither
can any member of either house be arrested and taken into custody, unless
Ex,)) g::~£m, part. 1. c. 4. (a) Stetmb. de jure Geth. L 8, .3

.

(22) In the observations above, upon the
privileges of parliament, the editor is obliged
to differ from the learned judge ; he cannot but

their diminution. The privileges of the two
houses ought certainly to be such as will best
prezerve | dignit)lr and independence of their

think that clearness and “certainty are es:
tially necessary to the liberty of {Inglishmen.
Mystery and ignorance are the natural parents
of superstition and slavery. How can rights
and privileges be claimed and asserted, unless
they arc asccrtained and defined?  The privi-
leges of parliament, like the prerogatives of
the crown, are the rights and ‘;rivilezcs of the

ple. They ought all to be limited b{ those

ndaries which afford the greatest share of
security to the subject and constituent, who
may be equally injured by their extension as

e
and without endangering the
general liberty.  But if they are left uneertain
and indefinite, may it not be replied with equal
force, that, under the pretence thereof, the re-
fractory members may harass the executive
power, and violate the freedom of the people ?
(23) The privileges of domestics, lands, and
goods, are taken away by 10 Geo. 111 c. 50.
524) But this privilege does not extend to
nblication of the speech, 1 Sand. 133. The
ing . Creery, 1 M. and B. 273. The king
v. Lord Abingdon, 1 Esp. R. 226.
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for some indictable offence, without a breach of the privilege of parka-
ment (25).

But all other privilegee which derogate from the common law in mat-
ters of  civil right are now at an end, save only as to the freedom of the
member’s : which in a peer (by the privilege of peerage) is for ever
sacred and inviolable ; and in a commoner (by the privilege of parliament)
for forty days after every prorogation, and forty days before the next ap-

pointed meeting (8) ; which is now in effect as long as the parliament sub-
sists, it seldom being prorogued for more than fourscore days at a time.
As to all other privileges, which obstruct the ordinary course of justice,
they were restrained by the statutes 12 W. III. c. 8, 2 and 3 Ann, c. 18,
and 11 Geo. 11. c. 24, and are now totally abolished by statute 10 Geo.
IIL ¢. 50, which enacts, that any suit may at any time be brought against
any peer or member of parliament, their servants, or any other person en-
titled to privilege of pariament ; which shall not be impeached or delayed
by pretence of any such privilege ; except that the persan of a member of
the house of commons shall not thereby he subjected to any arrest of im-
prisonment. Likewise, for the benefit of commerce, it is provided by sta-
tute 4 Geo. 11 ¢. 33, that any trader, having privilege of parlia-
ment, may be served *with legal process for any just debtto [*166}
the amount of 1001. and unless he makes satisfaction within two
months, it shall be deemed an act of bankruptey ; and that commissions
of bankrupt may be issued against such privileged traders, in like manner
as against any other (26).

The enly way by which courts of justice could anciently take cogni-

(5) 2 Lev. 7.

(25) By the common law, peers of the realm
of England (6 Co. 52. 9 Co. 49. a. 68.a. Hob.
61. Sty. Reg.m 2 Salk. 512. 2 H. Blac.272.
3 East, 127.) and peeresses, whether by birth
or marriage (8 Co. 52. Sty. Rep.252. 1 Vent.
208. 2 Chan. Ces. 224.) are constantly privi-

from amests in civil suits, on account of
ity, and because they are supposed
i A :vﬂthe! may
to appesar; w ege is ex-
the act of union with Scotland (5
A mhz:c. and a;e Fort. 165':,45:,;
peers and peeresses ;
union with Ireland (39 & 40 Geo.
art. 4. see 7 Taunt. 679. 1 Moore,
) to Trish peets and peercases. And
:}t liable to be attacl fc;r‘i the x;org-
psyment of money, nt to an order of ni-
si prius, which ha’s n made a rule of court.
}Ld_ Falkland’s case, E. 36 Geo. III. K. B. 7
f. & East, 171. and see id. 448.

this privilege will not exempt them from at-

tachments for not ing the process of the

conrts, (1 Wils, 332. Say. Rep. 50. 8.C. 1

Bur. 631.) nor does it extend to peeresses b

mamiage, if they afierwards intermarry wit

commoners. . Lit. 16. 2 Inst. 50. 4 Co.
8. Dyer, 79.) .
Where a capias issues aguinst a peer, the
comt will set aside the proceedings for irregu-
iarity. (4- Tannt. 668.) But it seems that
the sheriff is not a trespasser for executing it.
. 671.) However, v
ngg&:‘gﬂ)eﬂ are liable to punishment by
the respective houses of parliament. (For-

i

£
g:

)

P
ﬁi‘”
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]
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§
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all persons concern-

tesﬁuehlﬁﬁ anat,f&) £ pesii

y the law custom o ament, mem-
bers of the house of commons are privileged

from arrest, not only during thd actual si
of parliament, but for a convenient time, suf-
ficient to enable them to come from and return
to any part of the kin, before the first-
meeting and after the final dissolution of it.
Stat. 10 Geo. I1I. c. 50. 2 Str.965. Fort. 159.
'om. Rep. 444. 8. C. 1 Kenyon, 125.) and al-
80 for forty days (2 Lev. 72. 1 Chan. Cases,
221. S. C. but sce 1 Sid. 29.) after every pro-
rogation, and before the next appointed meet-
ing; which is now in effect as long as the
¥adimnent exists, it beinﬁ seldom prorogued .
or more than fourscore days ata time. (1
Blac. Com. 165.) And the courts will not
t an attachment against a member of the
gonunse of commons for nun-| ﬁ;l;nt of money
f. & East.

pursuant to an award. (

M. Christian has observed, that it does not
appear that the privilege fromn arrest is limited
to any precise time after a dissolution ; but it
has been determined by all the Ju((ié« thatat

ol.

But 448.)

extends to a convenient time. (Col. Pit’s
case, 2 Str. 988.) “Prynne is of opinion that
it continued for the number of days the mem-
ber received es after a dissolution, which
were in proportion to the distance between
his home and the place where the parliament
was held. 4 Parl. Writs, 68.

(26) And see stat. 6 Geo. IV. c. 16, ss. 10,
11.

[4
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zance of privilege of parliament was by writ of privilege, in the nature of 2
supersedeas, to deliver the party out of custody when arrested in a civil
suit (¢). Kor when a letter was written by the speaker to the judges, to
stay proceedings against a privileged person, they rejected it as contrary to
their oath of office(d). But since the statute 12 W. I11. c. 8, which enacts
that no privileged person shall be subject to arrest or imprisonment, it hath
been held that such arrest is irregular ab initio, and that the party may be
discharged upon motion (¢). It is to be observed, that there is no prece-
dent of any such writ of privilege, but only in civil suits ; and that the sta-
tute of 1 Jac. L. c. 13, and that of King William (which remedy some in-
conveniences ariging from privilege of parliament,) speak only of civil ac-
tions. And therefore the claim of privilege hath been usually guarded
with an exception as to the case of indictable crimes (f) ; or, as it has been
frequently expressed, of treason, felony, and breach (or surety) of the
peace (g). \ghereby it seems to have been understood that no privilege
was allowable to the members, their families, or servants, in any crime
whatsoever, for all crimes are treated by the law as being contra pacem

domung regis. And instances have not been wanting wherein privileged
- persons have been convicted of misdemesnors, and committed, or ut-
ed to outlawry, even in the middle of a session (2); which proceeding

has afterwards received the sanction and approbation of parlia-
[*167] ment (?. *To which may be added, that a few years ago the
case of writing and publishing seditious libels was resolved by

both houses (£) not to be intitled to privilege (27) ; and that the reasons
upon which that case ed (1), extended equally to every indictable
offence (28). 8o that the chief, if not the only, privilege of parliament, in
such cases, seems to be the right of receiving immediate information of the
imprisonment or detention of any member, with the reason for which he is
detained ; u practice that is daily used upon the slightest military accusa~
tions, preparatory to a trial by a court martial (m) ; and which is recog-
nized by the several temporary statutes for suspending the Aabeas corpus
act(n) ; whereby it is provided, that no member of either house shall be
detained till the matter of which he stands suspected be first communicat-
ed to the house of which he is a member, and the consent of the said house
obtained for his commitment or detaining. But yet the usage has uni-
formly been, ever since the revolution, that the communication has been
subsequent to the arrest. '

These are the general heads of the laws and customs relating to par-
liament considered as one aggregate body. We will next proceed to

IV. The laws and customs relating to the house of lords in particular.
These, if we exclude their judicial capacity, which will be more properly

Latch. 48, . 83,
Stra. 989,
f) Com. Journ. 17 Aug. 1841. .
4 Inst. 25. Com. Journ. 20 May, 1675,
. Mich. 16 Edw. IV, in Scacch.—Lord Raym.
1.

(% Dyer 89, 4 . Brev. Parl. 7157,
¢

%) Oom. Journ. 16 May, 1728,
"§b’) Com. Journ. 24 Nov. Lords’ Journ. 29 Nov.

én' Lords’ Protest. ibid.
m) Com. Journ. 20 Apr. 1762,
(w) Particularly 17 Geo. I ¢. 6.

(27) The contrary had been determined a
short time before in the case of Mr. Wilkes
the unanimous judgment of Lord Camden
and the court of common pleas. 2 Wils. 251.
(28) The language of the protest upon this

occasion is remarkably nervous; and the ar-
guments in favour of privilege, even in the
case of libel, are highly applicable to cases of
libel gencrally. See the extract the pro.
test, p. 19, Howel’s St. Tr. 994.
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treated of in the third and fourth books of these Commentaries, will take
up but little of our time.

One very ancient privilege is that declared by the charter of the forest
(o), confirmed in parliament 9 Hen. Ul. viz. that every lord spiritual or
temporal summoned to parliament, and passing through the king’s forests,
may, both in going and returning, kill one or two of the king’s deer
.without *warrant ; in view of the forester if he be present, or on [*168]
blowing a horn if he be absent ; that he may not seem to take
the king’s venison by stealth.

In the next place they have a right to be attended, and constantly are,
by the judges of the court of King’s Bench and Common Pleas, and such
of the barons of the Exchequer as are of the degree of the coif, or have been
made serjeants at law ; as likewise by the king’s learned counsel, being
serjeants, and by the masters of the court of chancery ; for their advice in
point of law, and for the greater dignity of their proceedings. The secre-
taries of state, with the attorney and solicitor general, were also used to
attend the house of peers, and have to this day (together with the judges,

&e.) their regular writs of summons issued out at the of every
parliament(p), ad tractandum et consilium agh not ad consen-
tiendum ; but, whenever of late years members of the

House of Commons (g), their attendance here hath fallen into disuse (29).

Another privilege is, that every peer, by licence obtained from the king
(30), (31), may make another lord of parliament his proxy, to vote for him
in his absence (r). A privilege which a member of the other house can
by n;) means have, as he is himself but a proxy for a multitude of other
people (s).

Each peer has also a right, by leave of the house, when a vote passes
contrary to his sentiments, to enter his dissent on the journals of the house,
with the reasons for such dissent ; which is usually styled his protest (32).

All bills likewise, that may in their consequences any way affect the

) C. 11,
.) Stat. 3t Hen. VIIL. c. 10. Bmith's commonw.
b. 2,¢c. 3. Moor, 551. ¢ Inst. 4. Hale of Parl. 140,
(q) Bee Com. Journ. 11 Apr. 1614. 8 Feb. 1620,

10 Feb. 1625. 4 Inet. 48.

+) Seld. Baronage, p. 1, . 1.
841:::.:2. s

(29) On t of this attendance there

are several resolutions before the restoration, ah

declaring the attorney general incapable of
sitting among the commons. Sir Heneage
Finch, member for the university of Oxford,
afterwards Lord Nottingham chancellor,
was the first attorney general who enjoyed
that privilege. Sim. 28.

(30) which the king has sometimes re-
fused, 6, 27,39, E. 111.

(31) The proxies in the English House of
Lords are still entered in Latin ex licentid re-
gis : this created a doubt in Nov. 1788, whe-
ther the proxies in that parliament were Ie‘ﬁl
on account of the king’s illness ? (1 Ld.
Mountm. 342.) But this I conceive is now so
much a mere form, that the li
P Proxies t be
mittee. Ib. 106. (2 Ib. 191.)

The order that no lord should have more than
two proxies was made 2 Car. I. because the
Duke of Buckingham had no less than four-
teen. (1 Rushw. 269.)

A similar order was made in Ireland during

Lord Strafford’s lieutemncy‘w correcs a like

1se.
There icsda&lin;:meinWi t‘,dso,w!me:
18 a W -
mxywhich it is in effect. The peer who has
the proxy is always called in Latin procwrator.
If a peer, after appointing a proxy, appears
personally in parliament, his li:wxy 18 revoked
and annulled. 4 /nst. 13. By the orders of
the house, no proxy shall vote upon a question
O{nﬁ“m or not guil?; and a spiritual lord
[ y be a proxy for a spiritual lord, and
a temporal lord for a temporal. Two or more
ers may be proxy to one absent peer; but
rd Coke is of opinion (4 Inst. 12.) that the
cannot vote unless they all concur.*1 We

41.

(32) Lord Clarendon relates, that the first
instances of protests with rcasons in England
were in 1641, before which time they usually
only set down their names as dissentient to a
vote : the first regular protest in Ireland was
in 1662. 1 Ld. Mowntm. 402.

.
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right of the peerage, are by the custom of parliament to have their first rise
and beginning in the house of peers, and to suffer no changes or amend-
ments in the House of- Commons.
[*169]  *There is also one statute peculiarly relative to the House of
Lotds; 6 Ann, c. 23, which regulates the election of the sixteen
representative peers of North Britain, in consequence of the twenty-se-
cond and twenty-third articles of the union s and for that purpose prescribes
the oaths, &c. to be taken by the electors; directs the mode of ballotting ;
prohibits the peers electing from being attended in an unusual manner;
and expressly provides, that no other matter shall be treated of in that as-
sembly, save only the election, on pain of incurring a premunire.

V. The peculiar laws and customs of the House of Commons relate
principally to the raising of taxes, and the election of members to serve in
parliament.

First, with regard to taxes: it is the ancient indisputable privilege
and right of the House of Commons, that all grants of eubsidies or par-
liamentary aids do begin in their house, and are first bestowed by them
(¢); although their grants are not effectual to all intents and purposes,
uatil they have the assent of the other two branches of the legislature.
The general reason, given for this exclusive privilege of the House of Com-
mons, is, that the supplies are raised upon the body of the people, and
therefore it is proper that they alone should have the right of taxing them-
selves. ‘This reason would be unanswerable, if the commons taxed none
but themselves: but it is notorious that a very large share of property is
in the possession of the House of Lords; that this property is equally
taxable, and, taxed, as the property of the commons; and therefore the
commons not being the sole persons taxed, this cannot be the reason of
their having the sole right of raising and modelling the supply. The true
reason, arising from the spirit of our constitution, seems to be this. The
lords being a permanent hereditary body, created at pleasure by the king,
are supposed more liable to be influenced by the crown, and when once in-

fluenced to continue so, than the commons, who are a temporary
[*170] elective body, freely *nominated by the people. It would there-

fore be extremely dangerous, to give the lords any power of fram-
ing new taxes for the subject; it is sufficient that they have a power of
rejocting, if they think the commons too lavish or improvident in theirgrants.
But s0 reasonably jealous are the commons of this valuable privilege, that
herein they will not suffer the other house to exert any power but that of
rejecting ; they will not permit the least alteration or amendment to be
made by the lords to the mode of taxing the people by a money bill; under
which appellation are included all bills, by which money is directed to be
raised upon the subject, for any purpose or in any shape whatsoever ; either
for the exigencies of government, and collected from the kingdom in gene-
ral, as the land tax ; or for private benefit, and collected in any particular
district, as by turnpikes, parish rates, and the like (33). Yet Sir Matthew

(¢) 4 Tnat. 29.

(33) This rule is now extended to all bills spirit and intent, when the money raised iy
for canals, paving, provision for the poor, and nobgmntcd to the crown.
to every bill in which tolls, rates, or duties, pon the application of this rule, there have
are ordered to be collected; and also to all been many warm contests between the lords
bills in which pecuniary penalties and fines and commons, in which the latter scem always
are im, for offences. &e Hats. 110.) But to have prevailed. See many conferences col-
it should seem it is carried beyond its original lected by Mr. Hatsel, in his App. to the 3d vol,
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Hale (). mentions one case, founded on the practice of parliament in the
reign of Henry VI. (w), wherein he thinks the lords may alter a mone
bill: and that is, if the commons grant a tax, as that of tonnage and pound-
uge, for four years; and the lords alter it to a less time, as for fwo years ;
here, he says, the bill need not be sent back to the commons for their con-
currence, but m:.‘y receive the royal assent without farther ceremony ; for
the alteration of the lords is consistent with the grant of the commons.
But such an experiment will hardly be repeated by the lords, under the
present improved idea of the privilege of the House of Commons, and, in.
any case where a money bill is remanded to the commons, all amendments
in the mode of taxation are sure to be jejected.

Next, with regard to the elections of knights, citizens, and burgesses ;
we may obeerve, that herein consists the exercise of the democratical part
of our constitution : forin a democracy there can be no exercise of sove.
reignty but by suffrage, which is the declaration of the people’s will. In
all democracies therefore it is of the utmgst importance to regulate
by whom, and in what manner, the suffrages are to *be given. [*171]
And the Athenians were 80 justly jealous of this prerogative, that
a stranger, who interfered in the assemblies of the people, was punished
by their l]aws with death: because such a man was esteemed guilty of
high treason, by usurping those rights of sovereignty, to which he had no
tide. In , where the people do not debate in a collective body
but by representation, the exercise of this sovereignty consists in the choice
of representatives. Thelaws have therefore very strictly guarded against
usurpation or abuse of this power, by many salutary provisions; which
may be reduced to these three points, 1. The qualifications of the electors.
2, {'he qualifications of the elected. 3. The proceedings at elections.

1. As to the qualifications of the electors. The true reason of requir-
ing any qualification, with regard to property, in voters, is to exclude such
persons as are in 80 mean a situation that they are esteemed to have no
will of their own. ~ If these persons had votes, they would be tempted to
disposee of them under some undue influence or other. This would give'a
great, an artful, or a wealthy man, a larger share in elections than is con-
sistent with general liberty. If it were probable that every man would
give his vote freely and without influence of any kind, then, upon the true
theory and genuine principles of liberty, every member of the communi-
ty, however poor, should have a vote in electing those delegates, to whose
charge is committed the disposal of his property, his liberty, and his life.
But, since that can hardly be expected in persons of indigent fortunes, or
such as are under the immediate dominion of others, all popular states
have been obliged to establish certain qualifications ; whereby some, who
are suspected to have no will of their own, are excluded from voting, in
order to set other individuals, whose wills may be supposed independent,
more thoroughly upon a level with each other.

And this constitution of suffrages is framed upon a wiser principle, with

us, than either of the methods of voting, by centuries or by tribes,
among the Romans. In the method *by centuries, instituted by [*172]

(v) On @s, 66. . swer to this case by Sir Heneage Finch. Com. Journ.
(';Yarbool,” en. VL. 17. But see the an- 23 Apr. 1671.

In A ix D., the conference of 20 and larly on the part of the commans in an argu-
2 AF‘H 1671, ﬂa"enerll question is debated gument drawn up by Sir Heneage Finch, thea
with infinite ability ont both sides, but ;nameu-z lauomey general. .

Vor. L
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Servius Tullius, it was principally property, and not numbers, that tarn.
ed the scale: in the mg:llanod byytngbres, gradually introduced by the tri-
bunes of the people, numbers only were regarded, and property entirely -
overlooked. Hence the laws passed by the former method had usually
too t a tendency to aggrandize the patricians or rich nobles : and those
by the latter had too much of a levelling principle. Our comstitution
steers between the two extremes. Only such are entirely excluded, as

. can have no will of their own: there is gudly a free agent to be found,
who is not entitled to a vote m some place or other in the kingdom. Nor
is comparative wealth, or property, entirely disregarded in elections ; for
though the richest man has only one vote at one place, yet, if is property
be at all diffused, he has probably a right to vote at more places than one,
and therefore has many representatives. This is the spirit of our eonsti-
tution : not that I assert it is in fact quite so perfect (z) as I have here en-
deavoured to deseribe it ; for, if any alteration might be wished or sug-
gested in the present frame of parliaments, it should be in favour of &
more complete representation of the people.

- But to return to our qualifications ; and first those of electors for knights
of the ehire. 1. By statute 8 Hen. V1. ¢c. 7, and 10 Hen. VI. c. 2, (amend-
ed by (84) 14 Geo. IIIL c. 68,) the knights of the shire shall be chosen
of people whereof every man shall have freehold to the value of forty
shillings by the year within the county ; which (by subsequent statutes)

-is to be clear of all charges and deductions, except parliamentary and pa-
rochial taxes (85), (36). The knights of shires are the representatives of
-the landholders, or landed interest of the kingdom : ' their electors must
therefore have estates in lands or tenements, within the county represent-
ed : these estates must be freehold, that is, for term of life at least ; be-
cause beneficial leases for long terms of years were not in use at the mak-
ing of these statutes, and gopyholders were then little better than villeins,
abeolute‘l{ndependem upon their lords ; this freehold must be of forty shil-
-lings annual value ; because that sum would then, with proper in-

[*173] dustry, furnish all the *necessaries of life, and render the free-
holder, if he pleased, an independent man. For Bishop Fleet-

wood, in his chronicon preciosum, written at the beginning of the present

. (=) The candid and reader will a national morals have too grept a tendency to pro-
this obeervation to many r parts of the work duce. The incurvations of ‘practice are then the

bim, wherein the coostitution of our la most when the
mmmmwuwlyumwx of the rule; and to elucidate the clearness of the
spring,
ve

to perfection § withoat to the invi- spring,-con the rongest satire e Lhose who
zut-ldpdu‘h‘mmlmdm ba "’o:'dm:bod

suptions, as lengih of time and & loose state of

(34) The 14 Geo. III. c. 58, made the resi- ous construction would be, that wherever &
dence of the electors and the elected in their freeholder has an estate whick would yield
respective counties, cities, and boroughs, no him 40s. before these taxes are paid, or for
{:::E" necessary. It had been required from which he would receive a rent of 40s. if he

by a statute passed in the 1 Hen. V. paid the taxes himself, he would heve a ri

(35)_In Ashby v. White, 2 Ld. Raym. 950, to vote; yet a ittee has decided,
Lord 'Holt intimated, that, before these sta- when a tenant paid a rent less than 40s., but
tutes, to bave freehold in the county, was ne- paid parochial taxes, which, added to the ren
cessary. . smounted to more than 40s., the landlord

(36) The voter's evidence of the valuemust no right to vote. A strange decision! 2 Zad.
be received at the poll; but it is not conclu- 475. .
sive, and may be cantradicted by otber evi- Two committees have held that the interest
dence, upon a sorml Tot before a commit- of a martgage is a charge which, if it reduces
tee. The 7and 8 W. IL. c. 25, e ly de- the value under 40s., takes away the vote,
clares, that public taxes are not to be deemed though there is an intermediate decision of a
charges payable out of the estate ; and there- committee, in which the contrary was held.
fore one would think, thet the plain and obvi- b, 467. .




OF PERSONS. »

eentury, has fully proved forty shillings in the reign of Henry V1. to have
been equal to twelve pounds per mﬁa in the reign of Queen Anne ; and,
a3 the value of money is very considerably lowered since the bishop wrote,
I think we may fairly conclude, from this and other circumstances, that
what was equivalent to twelve pounds in his days is equivalent to twenty
at present. The other less important qualificatiops of the electors for
counties in England and Wales may be collected from the statutes cited
in the margin (v), which direct, 2. That no person under twenty-one years
of age shall be capable of voting for any member. This extends to all
sorts of members, as well for boroughs as counties ; as does also the next,.
viz. 8. That no person convicted of perjury, or subornation of perjury,
shall be capable of voting in any election. 4. That no person shall vote
in night of any freehold, granted to him fraudulently to qualify him to vote.
Fraudulent grants are such as contain an agreement to reconvey, or to de-
feat the estate granted ; which agreements are made void, and the estate
is absolutely vested in the person to whom it is so granted (37). And, to
guard the better against such frauds, it is farther provided, 5. That every
voter shall have been in the actual possession, or receipt of the profits, of
his freehold to his own use for twelve calendar months before ; except it
caime to him by descent, marriage, marriage-settlement, will, or promotion
to a benefice or office. 6. That no person shall vote in respect of an an-
nuity or rent-charge, unless registered with the clerk of the peace twelve
ealendar months before (38). 7. That in mortgaged or trust estates, the
person in possession, under the above-mentioned réstrictions, shall have
the vote. 8. That only one person shall be admitted to vote for any one
house or tenement, to prevent the splitting of freeholds (39). 9. That no

" (y)7and 8 W. Il.c. 25, 10 Ann. ¢, 23 31Geo. I1, ¢. 14, 3 Geo, TIL.c. 34. 2 Geo. I1. c. 31
| & aeo Il c. 18, ,

(37) And every persor preparing, execut-
ing, or voting under it, shall forf:g 40 10
Ann. c. 23.s. 1. By the 12 Ann. stat. 1. ¢. 5.
it is enacted, that the 10 Ann. shall not extend
10 persons voling in respect of tithes, rents,
or other incorforea! inheritances, or of any
messuages or lands in extraparochial places,
or of any chambers in the inns of court or
chancery, or of places or offices not usually
charged to the public taxes. The committee,
in construing the 7 & 8 W. III. c. 25. must
say from all circumstances whether, if the
conveyance was made several years or only
one day before the election, it was the inten-
tion of the party to multiply votes; for len
of time neither protects nor invalidates t
transaction. (See Heyw. County Elect. Law,

100.)

(38) It must be an annuity or rent-charge
issuing out of a freehold estate; and, if it
accrue or devolve by tion of law* with-
in 8 year of the election, a certificate of it
must be entered with the clerk of the peace
before the first day of the election. 3 Geo.
Tl c. 24.  Heyw. 145.

(39) This is true only when a frechold
estate is split and divided by the grantor in
order to multiply votes, and for election pur-
poses. It would be highly unreasonable and
absurd to suppose (though it has been so con-

tended) that it extends to every case, where
a person fairly and without any particular view
to an election, purchases a of a greater
estate. It is part of the free! r’s oath that
the estate has not been granted to him fraudu-
Tulify him to give his
rm‘\ﬁeme, was im'gm%}
ntor ; for
% thus frandu-

lently on purpose to
vote. The one vate,
ed for the retained
the whole been ted out thus fran

lently, no vote at could have been given
forit. See this subject treated fully in Mr.
H 's Law of Elect. 99. It cannot, I

14 lhink, be 2d, daf ).

under.any statute if a person should }

an estate merely for the sake of the vote, if he
buys it absolutely, and without any reserva-
mqr se:ix‘:et agreement between the grantor

himself.

But it never has been su that this
statute extendsto cases which arise ope-
ration of law, as devises, descents, &c. as if
an estate should descend to any number of fe-
males, the husband of each would have a right
to vote, if his interest amounted to 40s. a year.

A husband may vote for his wife’s right of
dower, without an actual usiTxmem of it by
metes and bounds. 20 Geo. IlL. c. 17, § 12.

Two or more votes may be given succes-
sively for the same estate or_interest at the
same election ; as where a freeholder votes

* [e. g. deacent, marringe, marriage-scttlement ; devise ; presentation to & benefice ; or

promotion to an office.}
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estate shall qualify & voter, unless the estate has heen assessed to some

land tax aid, at least twelve months before the election {40).

[*174] That no tenamt
as a freeholder.

10,

copy of court roll shall *be permitted to vote
us much for the electors in counties (41).

As for the electors of citizens and burgesses, these are supposed to be

the mercantile part or trading interest of this kingdom.

But, as trade is

of a fluctuating nature, and seldom long fixed in a place, it was formerly
left to the crown to summon, pro re nata, the most flourishing towns to

send representatives to parliament.

So that, as towns increased in trade,

and grew populous, they were admitted to a share int the legislatare. But
the misfortune is, that the deserted boroughs continued to be summoned,
as well as those to whom their trade and inhabitants were transferred ; ex-
cept o few which petitioned to be eased of the expence, then usual, of
maintaining their members : four shillings a day being allowed for a knight
of the shire, and two shillings for a citizen or burgess : which was the

and dies, his heir or devisee mmay
vote at the same t}flectkl;::’. Andlit seehm:{ to be
generally true, that where no length of pos-
session 1s required by any act of parliament,
the elector may be admitted to vote, thoug]
his right accrued since the commencement of
the election. 1 Doug. 272. 2 Lud. 427.

(40) This is altered by 20 Geo. liI. c. 17.
The estate shall be assessed to the land-tax
six months before the election, either in the
pame of the voter or his tenant; but, if he
has acquired it by marriage, descent, or other
operation of law, in that case it must have
been assessed to the land-tax within two years
before the election, either in the name of the
pred y OF P through whom the
voter derives his titte, or in the name of the
tenant of such person.

q of t was intended
to prevent fraud and confusion, by baving a
ready proof of the existence of the estate of
the voter, and some measure of its value ; but
it is itself perhaps a greater evil than it was
intended to remove ; for an omission or irre-
gt_llarity in the assessment operates as a dis-
h t. Every freeholder, who wishes
0 preserve the important privilege of voting,
must carefully examine every year the assess-
ment, when it is stuck upon the church door,
to see that he is duly assessed; and if he is
not, he may appeal to the issioners, a
he may any time afterwards apply to the clerk
of the peace, and, upon payment of ls. may
examine the duplicate returned to the ses-
sions ; but it seems that he is then too late to
oorrect an error, unless he has previously ap-
pealed to the commissioners; but from the
Jm%gr:ent of the commissioners an appeal lies
to next quarter sessions,

(43 By 22 Geo. III. c. 41. no person em-
ployed in managing or collecting the duties of
excise, customs, stamps, salt, windows, or
houses, or the revenue of the post-office, or in

h fied freeholder.

nd not usual‘l;chnrge

and be incqpacitated, unless he hold by patent-

Any person receiving alms or parish relief
within a year before the election, is thereby
disqualified from vocini,; except he be a quah-

f Sim. Elect. Law, 102. But
charity donations, by will annually distribut-
ed, or otherwise, do not disqualify. 1 Peck.
Elect. Law, 510. Heyw. County Elect. Law,
186. And militia-men, if otherwise qualified,
are not disqualified by their families receiving
perish relicf while they are on actual service.
18 Geo. 111. c. 59. 8. 25. '

By the 51 Geo. III. c. 119. justices of the
peace, and all other persons employed under
the police act 51 Geo. III. c. 119. are me:;:;
citated from voting, or within six months
zheg have quitted office.

lections for cities and towns, which are
counties of themselves, are under nearly the
same regulations as elections for other coun-
ties. By the 19 Geo. II. c. 28. the voter must
have been in the actual possession or receipt
of the rents of 40s., or higher, freehold twelve
calendar months next belore the election, ex-
cept such freehold came to him by descent,
marriage, devise, presentation, or promotion,
on pain of suffering the penalties ordained by
the 10 Ann. c. 23. But this act does not ex-
tend to persons voling in right of any rents,
messuages, or seats, belonging to any office,

d to the landgux. sta-
tutes of W. III. and 10 Ann. respecting the
splitting and multiplication of freeholds and
fraudulent convey: , extend to cities and
towns which are counties of themselves. And
all corrupt practices to carry such elections
biym means of grants of annuities and rent
charges issuing out of freeholds, have been
put upon the same footing as if carried on to
procure elections for counties.

Women, deaf, dumb, and blind persons, lu-
natics, peers, papists refusing the oaths of al-
legiance and ’ab_;urmion, outlaws, persons ex-

conveying of mails, shall vote at any el y
under a penalty of 100 This act does not
extend to commissioners of land-tax, or per-
sons acting under them, nor to freehold offices
held or ted by letters patent. By the 43
Geo. IL1. c. 25. no officer in Ireland

(2 Geo. II. c. 24.) an

commi ilty of felony, or bribery,
copyholders under 50¢.
a year (31 Geo. [II. c. 14.) are entirely exclude

from the right to vote.  But the Gloucester-
g_hlre committee determined, that customary

shall vote at elections, under penalty of 1004

holders are entitled to vote. (Heyw.
Elect. Law, 41.)
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rate of wages established in the reign of Edward IlI. (z) (42). Hence the
members for boroughs now kear above a quadruple proportion to thoee for
() 4 Tnst. 16, .

Aliens become denizens by letters nt,
or naturalized by act of parl t, if quali-

shire‘ were only allowed their wages for the

fied in other respects, may enjoy the elective
franchise. So by the 13 Geo. II. ¢. 3. foreign
seamen serving two years in an English ship
in time of war, by virtue of the king’s pro-
clamation, and all foreign ts and
Jews residing seven years in any of our Ame-
rican colonies without being absent two
months at a time, and all foreign Protestants
serving there two years in a military capaci-
2'. o:geing three years emEoned in the whale

shery without aftel absentin, m-
selves from the king's dominions for more
than one year (except those disabled by the 4
Geo. II. . 21.) are ipso facto naturalized, and
‘!'ight to vote at

eonsequenll’y may acquire the
bers o in

elections o

same as 1-bor j See
farther as to the qualification of electors, Com.
Dig. Parliament, D. 5 to 10.
42) Lord Coke, in the page referred to by
the learned judge, says, that this rate of.
wages hath been time out of mind, and that it
is expressed in many records ; and, for exam-
e, refers to one in 46 Ed. III., where this al-
wance is made to one of the knights for the
county of Middlesex. But Mr. 's
fourth Register of Parliamentary Writs 1s con-
fined almost entirely to the investigation of
this subject, and contains a very particular
chronologieal history of the writ de expensis
S e
to enforce the payment 86 wages.
Mr. Prynne is of o] ’;;m that wages
had no other origin that principle of na-
turnl equity and justis i sentit dum,
dcbet sentire et onus. &5.
And Mr. Prynne further informs us, “that
the first writs of this kind extant in our re-

hiect

of days the parliament actually mat,
being supposed to incur no expence in }rzturn-
ing to their respective homes ; but, at the same
time, the bers for the di ties had
a proportionate allowance in addition. Though,
from this time, the number of days and a cer-
tain sum are specifically expressed in the writ,
yet Mr. Prynne finds a few instances after
this where the allowance is & less sum ; and
in one, where one of the county members hui
but 3s. a day, because he was not, in fact, a
knight. Bat, with those few exceptions, the
sum and form_continued with little or no va-
riation. Mr. Prynne conjectures, with great
appearance of reason, that the members at
that time enjoyed the privilege of parliament

the only for the number of days for which they

were allowed w: , that being considered
a sufficient time their return to their res-
pective dwellings. (p. 68.) But this allow.
ance, from its nature and origin, did not pre-
clude any other specific en, ment or con-
tract between the member ﬁehil constitu-
ents ; the editor of Glanville’s Reports
has given in the preface, p. 23, the copy of
a curious agreement between John Strange,
the member for Dunwich, and his electors, in
the 3 Ed. 1V. 1463, in which the member co-
venants * w! the parliament hold long*®
time-or short, or whether it fortune to be pro-

m:ed,thnhewillnkefwhawtgm a
and half a barrel of herrings, to be de-
livered by Christmas.”

In Scotland the representation of the shires
was introduced or oonﬁmednlx the authority
of the legislature, in the seventh parliament of
James 1., anno 1427, and there it is at the
same time expressly provided, that “ the com-
missares sall have costage of them of ilk

cords are coeval with our king’s first writs of achire, that awe p in parliament.”

summons to elect and send knights, citizens, —Murray’s Stat.

and burgesses, to parliament, of them It is said, that Andrew Marvell, who was

being first in d, d, and ded to- ber for Hull in the parliament after the

gether in 49 H. I11. before which there are no restoration, was the last. in this coun-
jals nor evid of either of those his constituents.

writs in our historians or records,” (p. 2.) The
first writs direct the sheniff to levy from
community, i. e. the electors of the county,

and to pay the knights, rationabiles
suas in veniendo ad ds parli , ibidem
morando, et exinde ad propria redeundo. And

when the writs of summons were renewed, in
the 23d of Ed. L., these writs issued again in .
the same form at the end of the parliament,
and were continued in the same manner till
the 16 Ed. 1I. when Mr. Prynne finds the  me-
morable writs,” which first reduced the expence
of the representatives to a certain sum by the
day, vizs. 4s. a day for every knight, and 2s.
for every citizen ; and the{sg;
cified also the number of days for which thi
allowance was to be made, being more or less
of ing in iament s
residence. 'When this sum was first ascer-
tained in the writ, the parliament was held at
York, and therefore the members for York-

%y that received wages
'wo shillings a day, the allowance to a bur-
gess, was 80 considerable a sum.in ancient
times, that there are many instances where
boroughs petitioned to be exctised from send-
ing members to parliament, representing that
they were engn,{:d in_ building bridges, or
g:her pu!l;hc works, and therefore unable to
ar such an extraordinary expence. (Pryn.
‘en 4 Inst. 32.) And itis sonfgzha( re( a-
ble, that from the 33 Ed. 1Il. and uniforml
through the five succeeding reigns; the sheri
of Lancashire re , non sunt alique civi-
tates seu burgi infra comitatum 'ﬁancum'c, de
ibus aliqui cives vel burgenses dictum par-
z“:ub:nm venire debent seu solent, nec tind
propter eorum debilitatem et em. Bu
from these exemptions in ancient times,
the new creations by the king’s charter, which
co! in the weign of Ed. IV. (who, in
the seventeenth year of his reign, ted to
the borough of Wenlock the ngluﬁ sending
one burgess to parliament, (.Sim. 97.) the num-
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counties, and the number of parliament men is increased since Fortescue’s
time, in the reign of Henry the Sixth, from 300 to upwards of 500, exclu-
sive of those for Scotland. The universities were in general not empow-
ered to send burgesses to parliament; though once, in 28 Edw. I., when
a parliament was summoned to consider of the king’s right to Scotland,
there were issued writs, which required the university of Oxford to send
up four or five, and that of Cambridge two or three; of their most discreet
and learned lawyers for that purpose (a). But it was king James the First
who indulged them with the permanent privilege to send constantly two
of their own body ; to serve for those students who, though useful mem-
bers of the community, where neither concerned in the landed nor the tra-
ding interest ; and to protect in the legislature the rights of the republic of
letters. The right of election in boroughs is various, depending entirely
" on the several charters, customs, and constitutions of the respective

places, which has occasioned infinite disputes; though now by
{*175] statute *2 Geo. II c. 24, the right of voting for the future shall

be allowed according to the last determination of the house of
commons concerning it (43). And by statute 8 Geo. IIL. c. 15, no free-
man of any city or borough (other than such as claim by birth, marriage,
or servitude,) shall be admitted to vote therein, unless he hath been ad-
mitted fo his freedom twelve calendar months before (44).

(s) Prynne, Parl. Writs, 1. 345.

ber of the members of the house of commons
mema.lly varied till the 29 Car. II. who in
car granted, by his charter, to New-
ark, t!e privilege of sending representatives
to parliament, which was thelast time that this
ive of the crown was exercised. (1
. El. 69.) Since the beginning of the
reign of Hen. VIIL. the number of the reF -
sentatives of the comifions is nearly doubled ;
for, in his first parliament, the house consist-
ed only of 268 members : 260 have since been
added by act of parliament, or by the king’s
charter, either creating new or reviving old
hs.  The legislature added twenty-se-
ven for Wales by 27 Hen. VIII. c. 26 ; four
for the city and county of Chester, by 34 Hen.
VIH. c. 13; four for the county and city of
25 Car. 1I. c. 9; and forty-five
d, by the aet of union: in
added by charter.
See. Pref to
Qlanv. Rep.

for

and 180 have been
Hen. VIII. created or

restored by charter 4

Ed VL . . . . .48

Mary . . . .21
Elizabeth . . 60
Ja I . . . .27
Chl. . .. . .18
ChiIl. . ... .2

- 180
Perliament has cre- 80

ln"ﬁﬁ'm' arl. of
. O]
Hen. VII.. . }293
In all 558 the present
number.*{

* To which must be slded the 100 Irish
members by stat 39 and 40 Geo. III. c. 67.
"H 'Y e, q 4 ") it em-

t Parl has,
dient to disfranchise some boroughs ; and, in

80; s

To the first parliament of James L the
members of the upper house were 78, of the
lov(ver 4'![91.1&5 Ptrl% 11. )

43 t statute was merely retrospective,
or on}y made the last determination of the
right prior to the statute conclusive, without
having any infl over decisi subse-
quent to the 2 Geo. II. And this provision
was omitted in Mr. Grenville’s excellent act,
80 that the same question, respecting the right
of election in some pla w‘:un tried OVfr
again every new parliament; but, to su
this defect, it was enacted by the 28 Geo.pﬁ{
c. 52, that whenever a committee shall be of
opinion that the merits of a petition depend
upon a question respecting the right of elec-
tion, or the appointment of the returning offi-
cer, they shall require the counsel of the re-
ive parties, to deliver a statement of the
nght for which they contend, and the commit-
tee shall then report to the house those state-
ments, with their judgment thereupon ; and,
if no person petition within a twelvemonth, or
within fourteen days after the commencement
of the next ion, to oppose such judgment
itis final and conclusive for cver. But, if such
a petition be presented, then, before the day

ppointed for the ideration of it, any
seuon, upon his petition, may be admitted to

efend the judgment ; asecond committee
shall be appointed, cxactly in the same man-
ner as the first, and the decision of that com-
mitteo puts an end to all future litigation upon
the point in question

(44) This 1s called the Durham act, and it
was occasioned by the corporation of Durham
having, upon the eve of an election, in order

u.fe'w‘ t: of delinquency, to extend the
right of voting to inhabitants of the surround.
ing district.

N
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2. Next, as to the qualifications of persons to be elacted members of the

house of commons (45).

Some of these depend upon the law and cus-

tom of parliament, declared by the house of comwmons (3) ; others upon
certain statutes. And from these it appears, 1. That they must not be aliens

born (c), or minors (d). 2. That the

must not be any of the twelve

judges (¢), because they sit in the lords’ house ; nor of the clergy (f), for
they sit in the convocation (46) ; nor persons attainted of treason or fe-
lony (g), for they are unfit to eit any where. 8. That sheriffs of counties,
and mayors and bailiffs of boroughs, are not eligible in their respective

jurisdictions, as being

returning officers (A) ; but that sheriffs of one

county are eligible to be knights of another (i) (47). 4. That, in strict-

) 4 Inst. 47, 48.
c) See 102,
&) Ib

&) Oom. Journ. 9 Nov. 1
|

605.
‘) Oooe. Joarn. 13 Oct. 1553, 8 Feb. 1620,17 Jan. 10(10 4

) Oom. Journ. 21 Jan 1580. 4 Inst. 47.

(A) Bro. fbr. ¢. Parliement, 7. Com. Journ. 36
June, 1604; 14 Apr. 1614; 22 Mar. 1620; 3,4, 1S
Jupe, 17 Nov. 1685 ; Hal of Parl 114.

Inst. 48. of Parl. ch. 99, 100,

to serve one of the candidates, admitted 215

freemen. Some corporations have
the power of admitting honorary freemen, viz.
persons who, without any previous claim or
pretension, are admitted to all the franchises
of the corporation. The Durham act is con-
fined to persons of that degcﬁgtion solely. It
has frequently been ded, that if honora-
ry are ted for the ion, that iﬁ
merely for an election , it is a frau
upon the rights of election; and that by the
common law, as in other cases of fraud, the
admission and all the consequences would be
null and void; that within the year, by the
statute, fraud was presumed; but that, after
that time, the 1:n the D “ﬁ of
ving it upon those who impu it. But,
ﬂothe %edford case (2 Dowg. 91), the commit-
tee were clearly of opinion, that the objection
of occasionality did not lie inst freemen
made above a year before the election.

No length of possession is required from
voters in burgage-tenure boroughs. There
are about twenty-nine burgage-tenure bo-
roughs in England. (1 Doug. 224.) Inthese

right of voting is annexed to some tene

ment, , or spot of ground, upon which a
house in ancient times has stood. Any num-
ber of these burgage-tenure estates may be
by one person, which, at any time
a d election, may be conveyed
to 8o many of his friends, who would each, in
consequence, have a right to vote.

By the 26 Geo. IIl. c. 100, in boroughs,
where the householders or inhabitants of any
description claim to elect, no shall have
aright to vote as such 1 itant, unlees he
has actually been resident in the borough six
months previous to the day on which he ten-
ders his vote.

(45) See Com. Dig. Parliament, D. 9. The
elected must not be deni or naturalized
aliens, (12 & 13 Will IIl. c¢. 2. 1 Geo. I. st.
ge& 4(. traim‘c:vln, priI:men inf executin:lx‘ for

, (8im. Elect. Law, 33.) felons, outlaws
i imi tions, ngm and mad-

P

in ¢ prosecu

men, deaf and dumb persons, nor peers.
(Com. Journ, 1623. 16253 But by the act
of union, 390 & 40 Geo. Il1I. c. 67. a peer of

Ireland, not elected to sit in the house of
peers, may be returned a member of the honse
of commons, but shall not have the privilege

of peerage.

(l:i; In 17851 a committee of the house of
decided that a p who had regu-
larly been admitted to a deacon’s orders, was
capable of being s member of that house.
ee 2 Lud. 269.) The celebrated case of Mr.
Tooke, who had taken priest’s orders
early in life, but who had long given up the
clencal r, brought this question fully
before the house, and produced s legislative
decision which sets it finally at rest. This
gentleman having been returned for Old Sa-

rum, and taken his seat, a committee was

pointed to h for ipecting
ehgibili? of the clergy for admission into the
house of , who reported that there
are few instances of returns with particuiar
additions till the 8th of Hen. IV.; for then
the ce of returning citizens and burgess-
es indentures annexed to the writs first
prevailed, yet they find five with the addition
of ctlhfncua In dt.l:e course of the discussion
on the question, ime minister proposed
thotal?nllshouldbe m in to declare the

Aont. N

clergy ineligible, and means to remave
tﬂzynbts in fature. The statute 41 Geo. III.
¢. 73. was accordingly by which it is

enacted that no person having been ordained
to the oi:’ifubegipﬁeuordmn,hornhu be

pabl g elected to serve in parll :
uamemberolgthe house of commons, and if
anym;la&emnchallminthehouuheshll
forfeit . a day, and become i le of
holding any preferment or office under his ma-
jesty. But statute was not to extend to
members during that parliament.

§47) T'wo decisions of committees are agree-
able to what is advanced in the text. In the
first it was determined, that the sheriff of
Berkshire could not be elected for Abingdon,
a2 borough within that county, (1 Doug. 419) :
in the second, that the sheriff of Hampshire
could be elected for the town of Southampton,
within that coity, because Southampton is a
county of itself, and is as independent of
Hampshire as of any other connty. 4 Dowg. 87.
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ness, all members ou%ht to have been inhabitants of the places for which
they are chosen (£) : but this, having been long disr ed, was atlength
entirely repealed by statute 14 Geo. III. c. 58. 5. That no persons con-
cerned in the management of any duties or taxes created since 1642, ex-
cept the commissioners of the treasury (/), nor any of the officers follow-
ing (48) (m), (viz. commissioners of prizes, transports, sick and wounded,
wine licences, navy, and victualling ; secretaries or receivers of prizes ;
comptroliers of the army accounts ; agents for regiments ; governors of
plantations and their deputies ; officers of Minorca or Gibraltar ;

[*176] officers of the excise and customs ; *clerks or deputies in the se.
M veral offices of the treasury, exchetguer, nas?l', victualling, admi-
ralt of the army or navy, secretaries of state, salt, stamps, appeals,
win{:’!}i):eynces, hackney coaches, hawkers, and pedlars,) nor any persons
that hold any new offices under the crown created since 1705 (1), are.
capable of being elected or sitting as members (49). 6. Thatno person
having a pension under the crown during pleasure, or for any term of
years, is capable of being elected or sitting (0). 7. That if any member
accepts an office under the crown, except an officer in the army or navy ac-
cepting a new commission, his seat is void ; but such member is capable of
being re-elected (p). 8. That all knights of the shire shall be actual
knights, or such notable esquires and gentlemen as have estates sufficient
to be knights, and by no means of the degree of yeomen (¢). This is
reduced to a still greater certainty, by ordaining, 9. That every knight
of a shire shall have a clear estate of freehold or copyhold (50) to the
value of six hundred pounds per annum, and every citizen and burgess
to the value of three hundred pounds: except the eldest sons of peers,
and of persons qualified to be knights of shires, and except the members for
the two universities (») : which somewhat balances the ascendant which
the boroughs have gained over the counties, by obliging the trading in-
terest to make choice of landed men ; and of this qualification the mem-

(k) Stat. t Hen. V. c. 1. 23 Hen. VL c. 15. (o) Stat. 6 Apn. c. 7. 1 Geo. o 56
l) Stat. 6 and 8 W. and M. o. 7. (p) 8tat. 6 Ann. c. 7.

'm) Stat. 11 and 12 W.IIL.c. 2. 12 and IS W. q) Stat. 23 Hen. VL. c. 13,

¢ 10. 6 Ann, ¢. 7. 15 Geo. IL. ¢c. 22. r) Btat. 9 Ana. c. 5.

(») Stat. 6 Ann.c. 7

(48) The treasurer or comptroller of the na-

, secretaries of the treasury, the secretary
of the ch llor of the exch , the secre-
tary of the admiralty, the under secretary of
state, and the deputy gaamuwr of the army,
are exceptod by stat. 15 Geo. 111

(49) That is, while they hold those offices.
Pernons holding contracts for the public ser-
vice, (22 Geo. I[I. 0. 45.) and commissioners
for auditing public accounts (25 Geo. 11I. c.
83.) wre incligible. But the former statute
does not extend to corporations or companies,
existing at the num¥ of the act, of ten
ners, or to members o the house upon whom
public contracts may devolve by descent, mar-
riage, or will, until they have been in 1Poosea-
sion of the same for twelve months. The law
is similar with regard to Ireland,

By the 51 Geo. IIL. c. 119. police ma%.-
trates ug‘poimed under that aot, are incligible
during the continuance of their office. .

of

suing of the commission, unless it be super-
seded, or he pay his creditors, incapable olp:x'-
ercising his parliamentary functions.

By the 6 Ann. c. 7. 8. 26. if a member ac-
cept any office of ?roﬁt from the crown (in ex-
istence prior to 1705), he thereby vacates his
seat, but he may be re-elected.

A member cannot resign; the only way
therefore of withdrawing from parliament is to
obtain from the crown (which is a matter of
course), the stewardship of the Chiltern Hun-
dreds. This being considered an office of pro-
fit for this purpose, is a convenient expedient
for the vacating of seats.

(50) Or mortgage if the has been
seven ﬁem in possession. By statute 1
Edw. II. 20/, a year was the estate necessary
to%llxlahfy as a knight. (See p. 404.)

e 3

X perty r may be situated either
in England, Wue‘., Berwick, or Ireland, for a
I"l;e iber serving fjor any county or place in

dorl 41 Geo. III. c. 101,

By the 52 Geo. Ill. c. 144. if a b
the house of commons become bankrupt, he
js during twelve calcndar months from the is-

in Scotland by the 59 Geo. III. c. 37.

.
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ber must make oath, and give in the particulars in writing, at the time of
his toking his seat (s) (51). But, subject to these standing restrictions
and disqualifications, every subject of the realm is eligible of common
right : though there are instances wherein persons in particular circun -
stances have forfeited that common right, and have been declared ineligi-
ble for that parliament by a vote of the house of commons (¢), or for ever
by an act of the legislature (x) (52). But it was an unconstitutional pro-
hibition, which was grounded on an ordinance of the house of lords (w),
and inserted in the king’s writs for the parliament holden at Co-
ventry, 6 Hen. IV., that no apprentice or *other man of the law [*177]
should be elected a knight of the shire therein (z) : in return for
which, our law books and historians (y) have branded this parliament with
the name of parliamentum indoctum, or the lack-learning parliament ; and
Sir Edward Coke observes, with some spleen (2), that there was never a
good law made thereat.

3. The third point, regarding elections, is the method of proceeding
therein. This is also regulated by the law of parliament, and the several
statutes referred to in the margin (a); all which I shall blend together,
and extract out of them a summary account of the method of proceeding
10 elections.

As s00n as the parliament is summoned, the lord chancellor (or if a va-
cancy happens during the sitting of parliament, the speaker, by order of
the house, and without such order, if a vacancy happens by death, or the
member'’s becoming'a peer (53),in the time of a recess for upwards of

%;&LQOQ.ILC.N. cl4. 1 W.and M.st. 1,¢.2 2W.and M.st. 1, 0.
See 163. 7. 5and6W.and M.c.20. TW.Ill.c.4. 7Tand 8
TR S, i et e+ Dl i e U B T
() 4 Inst. 10, 48. Prys. and 1ISW. c. 10, , €. . [X X
sshoses. ! Amn, c. 19, and c. 33, 2@reo. IL. ¢. 24, 8 Geo. IT.
:gh-,‘.ud‘l-l.ls. €. 30, 18 Geo. IL c. 18. 19 Geo. II. c.28. 10
Walsingh. A. D, 1405 Geo. ITI. ¢. 16, 11 Geo. ITl. c. 42. 14 Geo. L. ¢.
4 Inst. 43. 16, 15 Geo. IIL. c. 38. 28 Geo, IIL c. $2.¢

(s)7Hen.IV.¢. 15, 8Hen.VLec. 7. 23Hen. VL. .

*32 6. lil.c.l. 38 G.1Il.c. 59, 42 G.IIl.c. By sect. 1 of this statute, persons employed by
34, 47 6G. ML c.1,and 53 G.IIL c. 7I. Other candidatesat clections are disqualified from vot-
statutes bave been passed 25 to elections, the whole Ing. X
of which are enumerated in Mr. Shepherd’s “ Sum- y sect. S, voters are exempt from serving as

smary of Election Law,” lately pablished. But the
Intestis 7and 8 G. IV. ¢. 7.

(31) By 22 Geo. I1I. c. 45, no contractor q of his expulsion ; and, as he had
with the officers of government, or with any not mentioned expulsion as one of the dis-

other person for the service of the public, shall qualifications ofa candidate, the preceding sen-
‘be capable of beinﬁ‘elected, or of sitting in the tence was cited against him in the house of
house, as long as he holds any such contract, commons, and he was afterwards attacked up-
or dcrives any benefit from it. But this docs on the same groand by Junius, (let. 18,) and
not extend to contracts with corporations, or as [ ve, undeservedly ; for hard ‘would
- with companies, which then consisted of ten be the fate of authors, if, whilst they are la- .
partners, or to any person to whom the interest bouring to remove the errors of others, the
of such a contract shall accrue by marriage or should for ever be condemned to rbtain their
operation of law for the first twelve months. own. ]
And if any person disqualified by such a con-  (53) By stat. 24 Geo. II. =. 2, c. 26, if dur-
Tract lhal{ sit in the , he shall forfeit ing any recess any two members give notice
500L for every day; and if any person who to the speaker by a certificate under their
engages in a contract with government admits hands, that there is a vacancy by death, or that
any member of iament to a share of it, he 8 writ of summons has issued under the great
shall forfeit mm“th? prosecutor. seal to call up any member to the House of
(52) This clause from the word (theugh) has  Lords, the speaker shall forthwith give notice
heen added since 1769, the time when the of it to be inserted in the Gazette, and at the
Middlevex election was discussed in the house end of fourtecn days after such inzertion, he
of commons., The learned judge, upon that shallissue his warrant to the clerk of the crown,
oecasion, maintained the incapacity of Mr. commanding him to make out a new writ for
Wilkes to be re-clectcd that patliument, in the clection of another member.  But this

Yor. L
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twenty days) sends his warrant to the clerk of the crown in chancery ;
who thereupon issues out writs to the sheriff of every county, for the
election of all the members to serve for that county, and every city and
borough therein. Within three days (54), after the receipt of this writ,
the sheriff is to send his precept, under his seal, to the proper retumning
officers of the cities and boroughs, commanding them to elect their mem-

134

. bers: and the said returning officers are to proceed to election within eight

daysfrom the receipt of the precept, giving four days'notice of the same () ;
and to return the persons chosen, together with the precept, to the she-

But elections of knights of the shire must be proceeded to by

[*178] the sheriffs themselves in person, at the next county court *that
shall happen after the delivery of the writ. The county court is

a court held every month or oftener by the sheriff, intended to try little
causes not exceeding the value of forty shillings, in what part of the coun-
ty he pleases to appoint for that purpose: but for the election of knights
of the shire it must be held at the most usual place. If the county court
falls upon the day of delivering the writ, or within six days after, the she-
riff may adjourn the court and election to some other convenient time, not
longer than sixteen days, nor shorter than ten; but he cannot alter the

place, without the consent of all the candidates: and, in all such cases,

ten days’
tion (55).

And, as it is essential to the very being of parliament that eleetions
should be absolutely free, therefore all undue influences upon the electors
are illegal and strongly prohibited (56). For Mr. Locke (c) ranks it

(3) In the borough of New Sharebam, tion must be within ¢éwelve days, with sight days”
‘wherein certain frecholders of the coanty are en- notice of the same, !

public notice must be given of the time and place of the elec~

titled to vote by statate 11 Geo. I1I. c. 55, the elec-

() On Gov. p. 3,5 222,

shall not extend to any case where there is a
petition depending concerning such vacant
seat, or where the writ for the election of the
member so vacating had not been returned fif-
teen days before the end of the last sitting of
the house, or where the new writ cannot issue
before the next meeting of the house for the
di h of business. And to prevent any im-

iment in the execution of this act by the
speaker’s absence from the kingdom, or by the
vacancy of :is seat, at the beginning of every

s ¢+ Y my N o

f the el

Sunday excepted, not later from the day of
making such proclamation than the 16th day,
nor sooner than the 10th; and shall
in such election at such special county com
in the same manner as if the said election
been held at a county court, or at an adjourned
county court, according to the former laws.
(66) By the ancient common law of the
land, and gy the declaration of rights, 1 W. &
M.st.2.¢c.2. The 3d Ed. L c. 5. is also cited,
but Mr. Christian observes thas it related to
tion of sheriffs, coroners, &ec. for par-

par e shall app
members, from three to seven inclusive, and
shall publish the appointment in the Gazette.
These members, in the absence of the speaker,
ven to
him by this statute. These are the only cases
provided for by act of parliament; so, for any
other species of vacancy, no writ can issue
S (8o or Crichlade and Aylesbury

54 o for Cric an yles ;
mﬁ] the officer of the cinque ports has six
days by 10 and 11 W. IIL. c. 7.

(55) By stat. 25 G. I1L. c. 84, in every coun-
ty, the sheriff having indorsed on the back of
d‘;e writthe day on which he receives it, shall,
within two days after the receipt thereof, cause
proclamation to be made at the place where
the ensuing election ought by law to be held,
of aspecial county court to be there held, for
the purpose of such election only, on any éay,

liamentary representation was then unknown.
It has been decided that a wager between two
electors upon the success of tlufair uei"
candid is illegal, b , if permi it
would manifestly corrupt the freesrwm of elec-
tions. 1T.R.55. )

has alsop

The house of d re-
solutions on the subject to the following effect.
* The sending of warrants or letters to consta-
bles or other officers to be communicated te
electors when a member is to be chosen to

serve in parliament, or th I'4 the elect y
is un itmenu?, and a violation of the right
of election.” 9 Journals, 191.

“It is highly criminal in any minister or set-
vant under the crown, directly or indirectly, to
use the powers of office to influence the eloc-
tion of tepresentatives; and any attempt as
such influence will always be resented by this
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among those breaches of trust in the executive magistrate, which, aceord-
ing to his notions, amount to a dissolution of the government, “if he em-
ploys the force. treasure, and offices of the society, to corrupt the repre-

sentativi
of perso
and new
governt
As soon
‘borough
least o
and not
been fre
House
contest
hath ar

 electors, and prescribe what manner
3 to regulate candidates and electors,
what is it, says he, but to cut up the
he very fountain of public security 7"
place of election, either in counties or
wutered in the place are to remove, at
to the distance of two miles or more;
he poll is ended. Riots likewise have
an election void. By vote also of the
ne belongs the power of determining’
iament, or lord lieutenant of a county,
sction of commoners; and, by statute,

the lord warden of the cinque ports shall not recommend any mem-
bers there. If any officer of the excise, customs, stamps, *or [*179]
certain other branches of the revenue, presume to intermeddle in
elections, by persuading any voter or dissuading him, he forfeits 100/, and

is disabled to hold any office.

‘Thus are the electors of one branch of the legislature secured from any
undue, iafluence from either of the other two, and from all external vio-
lence and eompulsion. But the greatest danger is that in which them-

T

t, by the infamous practice of bribery and corruption. To
it is enacted, that no candidate shall, after the date (usually

called the teste) of the writs (57), or afier the vacancy, give any money
or eutertainment to his electors, or promise to give any, either to particular
perwons, ar to the place in general, in order to his being elected : on pain
of being incapable to serve for that place in parliament (58). And if any

house, s ud at its own honour, dignity, ry was determined in the case of Honiton,

d-uut ngl of uu{:ubje

empire,

“It is » i
“M
d'pdime‘_nt" Thisis pass- ed
t
T i
the wastant to the

-y
a8

_(57) Ox

ing the independence and
miunent. These act:h::ct, that , cand
offending against statutes s

b I itated to serve in that par- maintained that the bill was superfluous ;

The obvious such conduct, by the laws in being, was clear-
and of the rest of the ly illegul, and subject, in a court of law, to the
vacates that election penalties of bribery. (2 Lud. 67.) Mr. Chris-
is no way disquali~ tian has observed, “that it is so repugnant
e-elected, and sitting upon a both to the letter and spirit of these statutes,

disabled and incapaci
liament for suck county, &c.
meaning of these words

,and that t

oot
 Taoghay

arises from the 7 W.
Act, the house of commons to subject such cases to
. c. 118, passed for the het- the penalties im; by 2 Geo. II. c. 24, ugi

urity of on persons guilty of bribery. But this b
e candi- was rejected in the house of lords Ly the

1782, ib. 162.

ment of the
ghout the  But aftet the general election in 1796, the
besis of this return of one of the members for the borough

of Southwark was declared void by a commit-

nt of the liberties tee, because it was proved that he had treated
] of commons, for during the election. Upon that vacancy he

or lord lieutenant of offered himself again a idate, ving
f.in the election .m.{::m’ of votes was returned as duly elect-

t upon the petition of the other candi-
date, the next committee determined that the

ts; that sitting member was ineligible, and that the pe-
chancellor titioner ought to have been returned. And he
Sim. 165. But enter- took his seat accordingly.
Mpoedent time, though incon- It has been supposed, that the payment of
e election, secms not to be il- travelling exp , and fo

a comp r
loss of time, were not treating or bribery with-
in this or any other statute : and a hill

o]
position of lord Mansfield, who strenuout;;ry
i t

from
socond return.  See the second case of Nor- that it is surprising such a notion
wich, 1787, 3 Lud.eeﬁ& Though the contra- practice should ever have prevailed ; and that
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money, gift, office, employment, or reward be given or promised to be givent

to any voter,

atuny time, in order to influence him to give or withheld his

vote, as well he that takes as he thai offers such bribe, forfeits 500L, and
is for ever disabled from voting and holding any office in any corporation ;
unless, before conviction (59), he will discover seme other offender of the
same kind (60), and then he is indemnified for his own offence (d), (61).
The first instance that occurs, of election bribery, was so early as 13 Eliz.
when one Thomas Longe (being a simple man and of small capacity

to serve in parliament) acknowled

ged that he had given the returning

officer and others of the borough for which he was chosen, four pounds to
be returned member, and was for that premium elected. But for this
offence the borough was amerced (62), the member was removed, and the
officer fined and imprisoned {¢). But, as this practice hath since taken

(d) In like manner the Julian law d¢ ambitu jne
ol:_aedﬂnumdlntnmyup::dil‘wwm&u‘g
corruption at elections ; but person
eonviuedmnmhero&ode'r, be was restored to his

credit iz 48, 14,1,
(¢) 4 Inst, 23, of Part. 112, Com. Jouran. ¥
and 11 May, 1571

sthough it is certainly to be regretted that any
elector should be prevented byﬁ poverty from
exercising a valuable privilege ; yet it proba-
bly woul§ be a much greater injury to the
country at large if it were deprived of the ser-
vices of all gentlemen of moderate fortune, by
the legalizing of such a practice, even with the
Mdoor &qum“b e grﬁauictions, dx:ot to mention the
1t might open to the grossest -
rit{ and eomxption?’f However the 49 &so.
1L c. 118. 8. 2. provides that nothing in that
act contained shall extend or be construed to
extend to any money paid or agreed to be paid
to or by any person for any legul expense bona
fide incui at or concerning any election.
And lord Ellenborough and Mr. Baron Thom
son have held at nisi ]pnus, that a reasonable
compensation for the loss of time and travel-
ing expenses is not illegal. 2 Peckw. 182.
the sessions of 1806, Mr, Tierney brought
in a bill to prevent the candidates from con-
veying the electors at their expense. That
llent bill was opposed by f{er. Fox, who
argued that it would be injurious to the popu-
lar part of the government by reducing the
number of electors. .

But, as observed by Mr. Christian, surely
the popular part of the government sustains
an infinitely greater loss from the diminution
of the number of the eligible; for m:?, by
the present practice, are totally precluded from
serving their country in parliament, whom the
resident electors, those who are best acquaint-
od with their merits, would think the fittest

ects of their choice.

an innkeeper furnishes provisions to the
voters, contrary to the 7 W. I11. c. 4. though
at the exprese request or order of one of de
, he cannot af maintain an
action that candidate, as courts of jus-
tice will not enforee the performance of a con-
tract made in direet violation of the general
hw%.theeonitry. 1 Bos.ng ];‘ull 2%411 JAnd
aceording to the judgment yre, Ch. J., in
that case and Jluo decision in Lofhouse v.
‘Wharton, 1 Camb. 550. the acts made no dif-
ference hetween resident and non-resident vo-
ters, and the candidate cannot legally defray
the travelling or other expenses of voters.

(59) And within twelve months after elec-

tion.

{60) And he be convicted.

61) This is enacted by 2 Geo.
explamed and ¢ by 9 Geo. X
and 16 Geo. IL c. 11; but t}nsp statutes
not create any incapacity of sitting.in
house, that depends solely upon the treating
act mentionedl?l: the note nmepol"lm. n.57.

It has been held that it is bribery if a candi-
date gives an elector money to vote for him,

3 he afterwards votes for another. (3

I.c.
IL.e

Feny

tously. But the propriety of
has been questioned by respectable authority.
(2 Doug. 416) Besides the penalties imposed
by the legislature, bribery is a crime at com-
mon law, and punishable by indictment or in-
formation, though the court of king’s bemch
wiil not in ordinary cases grant an information
within two years, the time within which an
action may be brought for the penalties under
the statute. (3 Burr. 1335. 1359.) But this
rule does not affect a_prosecution by an in-
dictment, or by an information by the attor-
ney-gzneml, who in one case was ordered by
the house to te two gentlemen who
bad procured Ives to be returned
bribery ; they were convicted, and se:

by the court of king's bench to pay each s
fine of 1000 marks, and to be imprisoned six
months. 4 Doug. 202. Inan action for bri-
bery, a person may be a witness to prove the
bribery, although he admits thet he intends 10
avail himself of the conviction in that action
to protect himself as the first discoverer, in anr
action brought against him for the same of-

fence. 4 East, 180.
(62 Lord Mansfield observed upon this,
that there conld be no fine set in the House of

Commons ; it must have been in the star cham-
ber (3 Burr. 1336;) but the journals of the
commons on the day referred to by the learn-
ed judge expressly state, that it is ordered by
thuhguseth:}:ea ne of twenty uq:smble:
sessed u; corporation for their said le
and a.ni’?m attempt.
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much deeper and more universal root, it hath occasioned the making of
these wholesome statutes; to complete the efficacy of which, there is
nothing wanting but resolution, and integrity to put them in strict execu-
ton.
*Undue influence being thus (I wish the depravity of mankind [*180]
would permit me to say, effectually) guarded against, the elec-
tion is to be proceeded to on the day appointed ; the sheriff or other re-
wrning officer first taking an oath against bribery, and for the due execu-
ton of his office.- The candidates likewise, if required (63), must swear
w their qualification ; and the electors in counties to theirs ; and the
electors both in counties and boroughs are also compellable to take the
cath of abjuration and that against bribery and corruption. And it might
not be amiss, if the members elected were bound to take the latier oath,
as well ag the former ; which in all probability would be much more effec-
tual, than administering it only to the electors (64), (65).

The election being closed, the returning officer in boroughs returns his
precept to the sheriff, with the persons elected by the majority ; and the
sheriff returns the whole, together with the writ for the county, and the
knights elected thereupon, to the clerk of the crown in chancery, before
the day of meeting, if it be a new parliament, or within fourteen days
afier the election, if it be an occasional vacancy, and this under penalty
of 500L 1If the sheriff does not return such knights only as are duly
elected, he forfeits, by the old statutes of Hen. V1. 100.. and the return-
ing officer in boroughs for a like false return 40L ; and they are besides
lable to an action, in which double damages shall be recovered, by the lat-
ter statutes of king William : and any person bribing the returning officer
shall also forfeit 300L But the members returned by him are the sitting

(63) If any candidate, upon a reasonable re-
qnest from another candidate, or by two of the
electors, either at the election, or at any time
before the return of the writ, shall refuse to
swear to his qualification, his election shall
be void. (9 Ann.c.5.)

(64) A later statute, viz. 49 G. I1I. c. 118,
impuses three penalties in relation to gift, or
promise of any gift or reward to procure an
election, viz. 1000/. on the party giving or pro-
mising; 2, Disag;;iny.ww; 3, ! .xnndlhief
party g or promise.
the m an office or employ-
e promiarr o giver et 000 06 e

, or giver, forfeits L {
receiver of the oﬂce loses it ; b i

nca- to

thest upon the next, and shall be continued
from daKe;o day (Sundays excepted) until it
be finished ; and it be kept open seven
hours at the least each day, between eight in
the morning and eight at night ; but if it should
be continued till the 15th day, then the retum-
ing officer shall close the poll at or before
three in the afternoon, and immediately,
or on the next day, publicly declare the names
of the persons who have a majority of votes;
and he shall forthwith* make a return accord-
ingly, unless a scrutiny is demanded by any
cuniida.te,or by two or more of the electors

¢l
and he shall deem it necessary to the
ume,invzhit‘:hcauinhdlbchwﬁsnghim

pable of public loyment in any office, &c.
22d forfets SO0, © v
(65) All electors are compellable before they
vote to take the oaths of allegiance and su-
, 7and 8 W. IIL. c. 27. And by the
Geo. IIL c. 84, all electors for cities and
shall swear to their name, condition,
fession, and place of abode; and also,
lders in counties, they believe
the age of twenty-one, and that

SEREER Y
L gié i
g
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E
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&

d

count lace in
mmem that day, orat the far-

d.j after the close of the poll.

E

5
£e

pr ; but so as that, in all
cases of & genenfelecﬁon, if he has the re-
turn of the writ, he shall cause a return of the
members to be filed in the crown office on or
before the day on which the writ is returnable.t
If he is a returning officer acting under a pre-
cept, he shall e a return of the members
at least six days hefore the day of the return
of the writ; but if it is not a general election,
then, in case of a scrutiny, a retarn of the mem-
ber shall be made, within thirty days after the
close of the poll. Upon ascrutiny, the return.
ing officer cannot compel any witness to be
sworn, though. the statute gives him power to
administer an oath to those who consent to taker
it.

to file the return as early as convenience will admit.
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members, until the house of commons, upon petition, shall adjudge the re-
turn to be false and illegal. The form and manner of proceeding upon
such petition are now regulated by statute (66) 10 Geo. IIL c. 10,
{amended by 11 Geo. III. c. 42, and made perpetual by 14 Geo. IIL c.
16,) which directs the method of choosing by lot a select committee of fif-
teen members, who are sworn well and truly to try the same, and a true
judgment to give according to the evidence (67). And this abstract of
the proceedings at elections of knights, citizens, and busgesses, concludes

(66) This statute is better known by the
name of Grenville’s act, and it has justly con-
ferred immortal honour upon its author. The
select committees appointed pursuant to this
statute, have examined and decided the im-
portant rights of election with a de, of pu-
rity and judieial discrimination highly honour-
able to themselves ; and which were still more
satisfactory to the public, from the recollection
of the very different manner in which these
&.ueations, prior to 1770, had been treated by

e house at large.

But this act has becn much improved by 25
Geo, I11. c. 84. and 28 Geo.III. c. 52. 32 Geo.
Ml c. 1. 36 Geo. Ill. c. 59. 42 Geo. 1L c.
84, all which provisions are made pepetual by
47 Geo. IIL stat. 1.c. 1. By these statutes
agy person may present a petition complaining
of an undue election ; but one wbscg'iber of
the petitioner must enter into a recognizance,
himl:elf in mmvgith two ls‘:x‘reties in l%
each, to appear and support his petition ;
then the house shall appoint some day beyond
fourteen days after the commencement of the
session, or the return of the writ, and shall give

notice to the petitioner and the sitting mem-
bers to atte: thebuofthebomonﬁmday
h 1 their l or this

€8, -3 ’

day, however, may be altered, but notice shall
be given of the new day appointed. On the
day fixed, if 100 members do not attend, the
house shall adjoum from day to day, except
over Sundays, and for any number of days
over Christmasday, Whitsunday, and Good
Friday ; and when 100 or more members are
present, the house shall proceed to no other bu-
siness except swearing in members, receiving
reports from committees, amending a return,
ar attending his majesty or commissioners in
the house of lords. And by the 32 Geo. I1I.
. 1. the house is enabled to receive a message
from the lords, and to proceed to any business
that may be y for the p ion
an impeachment on the datya appointed for the
trial. Then the names of all the members be-
longing to the house are put into six boxes or
sll;mea in equal numbers, and the clerk shall

w a name from each of the glasses in rota-
tion, which name shall be read I:{ the speaker,
and if the person is present, and not disquali-
fied, it is ﬂut down: and in this manner they
proceed, till forty-nine such names are collect-
ed. But besides these forty-nine, each party
shall select, out of the whole number present,
one person, who shall be the nominee of that
party. Members who have voted at that elec-
tion, or who are petitioners, or are petitioned
2y t, cannot serve; and persons who are
sixty years of age, or who have served before,

of 100 had not attended. And to

are excused if they require it ; and others who
can shew any material reason may also be ex-
cused by the indulgence of the house. After
49 names are 8o drawn, lists of them shall be
gli;cn to the respective parties, who shall with-
w, and shall alternately strike off one (the

Yetitioners beginningt}]till they are reduced to

3; and these 13, with the two nominees, con-
stitute the select committee. If there are three
parties, they shall alternately strike off one ;
and in that case the 13 shall choose the two-
nominees.

The members of the committee shall then
be ordered by the house to meet within 34
hours, and they cannot adjourn for more than
24 hours, except over Sunday, Christmasday,
and Good Friday, without leave of the house ;
and no member of the committee shall absent
himself without the permission of the house.
The committee shall not in any case pi
to business with fewer than 13 members ; and
they are dissolved if for three successive days
of sitting their number is less than that, un-
less they have sat 14 days, and then they may

though red to 12; and if 25 days
to 11; and they con;inﬂl:e ptx:ﬂlit notwithntandAn th -
ing a roga.u'on of the parliament. e
enpm of the ittee take a so-
lemn oath in the house, that they will give
a true judgment according to the evidence,
and every question is determined by a ma-
Jority.

The committee may send for witnesses and
examine them upon oath, a power which the
house of commons does not possess ; and if
they report that the petition or defence is fri-
volous or vexatious, the party aggrieved shall |
recover costs. .

By the 11 Geo. IIL c. 52. if 100 or more
members are present, but if, upon the drawing-
by lot, 49 not set aside nor ex

cannot be
completed, the house shall then adjourn, as if .
&r:vent the

public business being delayed by the want of
a sufficient attendance to form a select com-
mittee, the 36 Geo. III. c. 59. has provided,
that when a{-ulzihc‘i‘ent numbe:hof hn;embe‘: {:re
not nt for , the house, re
the p;.;l'jgum, may pmeeedpwto the order for the
cll{ of the housc, if it has been previous|
fixed for that day, or they may adjourn su

I, or they may order it to be called on any
future day, and may make such order relative .
thereto as they think fit for enforcing a suffi-
cient attend of the bers.

(67) Before this statute, questions of return
were examinable by the house at large, and
not by select committees.
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our inquiries into the laws and customs more peculiarly relative to the

house of commons.

*V1 I proceed now, sixthly, to the method of making laws, [*181]
which is much the same in both houses ; and I shall touch it very
briefly, beginning in the house of commons. But first I must Ppremise,
that for dispatch of business each house of parliament has its speaker (68).
“The speaker of the house of lords, whose office it is to preside there, and
manage the formality of business, is the lord chancellor, or keeper of
the king’s great seal, or any other appointed by the kmg’s commission :
and, if none be so appomted the house of lords (it is said) may elect (89).
The speaker of the house of commons is chosen by the house (70) ; but

mustbe

oved by the king (71). And herein the usage of the two

iffers, that the speaker of the house of commons cannot give his
opmmn or. argne any question in the house ; but the speaker of the house

of lords, if

a lord of parliament, may (72) In edch house the act of the

sted to make

(68) As to the choice of the speaker, and
see Com. Dig. Parliament, 'E. 5.

the house of commons, including
bhis fees and former allowances, is fixed at the
sum of 6000l, And by the same
dxsqunhﬁed ﬁom holdmg any of-
under the crown dunni pleuure
(68) an instance in th
h!hmnonedbyhduonnunomt,z book

is mistaken, who says that fail
chosen in the first parlia-
. was the first er of the
Lﬂl for we find in the rollsof
B pariiament, (51 I11. No. Bj)tl'ialt“SuTho-
mes chivalier,
dez commones en cest pnmmssedths
king in the name of eeommons,inﬂm;u

. Hume
Ia Mere,

Geo. III. c. 10. the salary of the din

were refused by the house, thongh Mr. Ad-
in the beginning of the grcwnt par-
liament, 26th Nov. 1790, fol]owe the enm-
ple of Sir Fletcher Norton, and
wish to be excus lid (See | Woodd. 59. Su'
John Cust was the last speaker who ad
ed the throne in the language of dlﬁdcnoe, of
which the followmg sentence may serve as a
Ha | mthnow be nnull:&xmble suitor
w our mn]esty at you wo ve
lifnl commons an opportunity of gl:schf;:;
this the only inadvertent step which they can
ever take, and be graciously pleased to
them to pteoem some other to your mjesty,
whom they may not hereafier be sorry to
h nor your to have a wed ”
(6 Nov. 1761 ) The chanoellor u-es
in & handsome speech of compliment tnd en-
but now he e shortly informs the

courag;

bilee year, to pray that he would pardon seve-
had been eonncted in im-

as if his office was a novelty.
.(71) Sir Edward Coke, upon being elected
in 1592, in his address to the throne,
ed, “this is on!y as yet anommatlon,

until y
bwmoemdappmbmom (2Hau lgl54) But
the house of commons at present would scarce
m their er to lfold such lu}guage

that his sty approves of their
E:a.ker, who claims the ancient privileges of
commons, and then they return to their
own house.*
Some speakers upon this have ac-
uired hononr and distinction, particu-
la.rly mas Nenle, germanus frater domini
Burgavenny, qui el t:hmt pa'e:n;num
sacre regice majestati es entatus, et ita egre-
gié, elegme:’:?mdauer,g:u"!nmmnh
e gessit, wt mm.u,m pnuenm plow.

Norton was speak-
er, 20th Nov. 1774, every gentleman who was
propoeed to fill that honounble office affected
desty, and, if elected, was almost
inw&schu,mdut}.ne same time he

been often observed, thghetlm

court m” ‘were to nominate the speak-

e court ot o od il 1679, Seo Baraet's
Hist. sob anno 1679. _But,

much debated, the

to have been resolved either for

court named Meres, and

then the t.he
of

suet letitid,
cujus lawdi sacra regia ma_mmm modicum
extmium honoris cumulum adjecit, nam prasenti-
bus et videntibus dominis dtempo-
ralibus et regni communibus cum equitis aurati

honore et dignitate ad lrudem Dei et sancti Geor-

insignivit, nemini mortalium per
gt't oouz.gn audivimus., 6 Hen. Vlll

1 Lon!s’ Journ. 20. )
(72) But when the house resolves itself in-

to a committee, the chairman regularly ap-'

the house elected Seymour ; the commons
severed, but another was chosen speaker.

court gave up the contest ; but the conduct of
rsons mentioned in the note shews that
Jnny had g'lven up the as no
longer
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mejority (73) binds the whole ; and this majority is dcclared by votes open-
ly and publicly given: not as at Venice, and many other senatorial assem-
blies, privately or by ballot. This latter method may be serviceable, to
E:event intrigues and unconstitutional combinations : but it is impossible to

?ta.ctised with us; at least in the house of commons, where every mem-
ber's conduct is subject to the future censure of his constituents, and there-
fore should be openly submitted to their inspection.

To bring a bill into the house, if the relief sought by it is of a private na-
ture, it is first necessary to prefer a petition ; which must be presented by
a member, and usually sets forth the grievance desired to be remedied.
This petition (when founded on facts that may be in their nature disputed)
is referred to a committee of members, who examine the matter. alleged,
and accordingly report it to the house ; and then (or otherwise, upon the
mere petition) leave is given to bring in the bill. In public matters the bill
is brought in upon motion made to the house, without any petition at all.
Formerly, all bills were drawn in the form of petitions (74), which were

entered upon the parlisment rolls, with the king’s answer thereunto
{*182] subjoined ; not in any settled forms of words, but *as the circum-
stances of the case required (f): and, at the end of each parlia-

(f) 8ee, among numberiess other instances, the ertionli oleri) 9 Edw. 1.

rryud every new iament (and whose sa-

A casting vote neither exists in corporations
is 12001, a year), presides at the table, and £

nor elsewhere, unless it is expressly given by
the s, r may then speak and vote as any astatute or charter, or, what is equivalent, ex-
one of the other members for the time. ists by immemorial usage ; and in such cases

(73) In the house of-commons the speaker it d by a bylaw. 6 T. R.
never votes but when there is an equality 732.

without his casting vote, which in that case
creates a majority; but the apeaker of the
house of lords has no casting vote, but his
vote is counted with the rest of the house ;
and in the case of an e%\:nllty the non-con-
tents or negative voioces have tfm same effect

n as if they were in fact a majo-

and operatio
rity. (Lords’ Journ. 25 June, 1661.) Lord,

Mountmorres says, that the house of lords in
lnlmdofobur:{: the same rule: and that in
cases uality, sem, -BSUMitur pro ne-
gante. (1 k,y le.)Palf{;;ce the order in
putting the question in appeals and wrils of
error is this, ““Is it your lordships’ pleasure
that this decree or judgment shall be revers-
ed?” for if the votes are_equal, the,;udg:‘m
of the court below is affirmed. (Ib. 2 Book,
81.) Here it may not be improper to observe
that there is no casting voice in courts of jus-
tice ; but in the superor courts, if u\ejuvfge
are equally divi there is no decision, &

the cause is continued in court till a majority
concur. At the sessions the justices, in case
of equality, ought to respite the matter till the
next sesaions : but if they are equal one day,
and the matter is duly brought before them on
another day in the same sessions, and if there
is then an inequality, it will amount toa judg-
ment ; for all the time of the sessions is con-
sidered but as one day. A casting vote some-
times signifies the single vote of a person,
who never votes but in the case of an equali-

s this, the ki

" (74) The commons for nedr two centuries
continued the style of very humble petition-
ers. Their petitions frequently began with
“ your poor commons beg and pray,” and con-
cluded v;nh“; for God's sake, and as an act of
charity :"—Vos poveres communes prient et
M,kauammndeMﬂRoth
Enun) _ It appears that, prior to the reign of
en. V. it had been the practice of the kinga
to add and enact more than the commons pe-
titioned for. In consequence of this there is
a very memorable petition from the commons,
in 2 Hen. V. which states that it is the liberty
and freedom of the that there should
be no statute without their assent, considering
that they have ever been as well assenters as
petitioners, and fore they pray that, for
the future, there may be no additions or dimi-
nutions to their petitions. And in answer to
y ng 1 that from henceforth
they should be in no instance without
their assent, saving his royal ive to
grant and deny what he pleased of their peti-
tions. (Ruff. . xv. Rot. Parl. 2 Hm. V.
No. 22.) It was long afier its creation, or ra-
ther separation from the barons, before the
house of commons was conscious of its own
strength and dignity ; and such was their roo-
desty and diffidence, that they used to request
the lords to'send them some of their members
to instruct them in their duty, “on account of
the arduousness of their charge, and the fee-

ty ; sometimes the double vote of a p y
who first votes with the rest, and then, upon
an equality, creates a majority by giving a se-
cond vote.

ings " et B v Shrser ot I o

ings :"—pur ité de lowr , et le feo~

ﬁag de4l;mr poiars et sens. (Rot. Parl. lfll
. No. 4.
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ment, the judges drew them into the form of a statute, which was entered
on the statute rolls. In the reign of Henry V. to prevent mistakes and
abuses, the statutes were drawn up by the judges before the end of the par-
liament ; and, in the reign of Henry VI, bills in the form of acts, accord-
ing to the modem customs, were first introduced. ~
The persons directed to bring in the bill prbeent it in a competent time 7
to the house, drawn out on paper, with a multitude of blanks, or void spa-

ees, where any thing occurs that is dubious, or necessary to be gettled

by the parliament itself ; (such, especially, as the precise date of times,

the nature and quantity of penalties, or of any sums of money to be

raised,) being indeed only the skeleton of the bill. In the house of Lords,

if the bill begins there, it is (when of a private nature) referred to two of
the judges, to examine and report the state of the facts alleged, to see that.
all neceesary parties consent, and to settle all points of technical propriety. -
This is read a first time, and at a convenient distance a second time ; and, (-
after each reading, the speaker opens to the house the substance of the bill, ~
and puts the question whether it shall proceed any farther. The intre- ¢
duction of the bill may be originally opposed, as the bill itself may at either
of the readings ; and, if the opposition succeeds, the bill must be dropped
for that session ; as it must also if opposed with success in any of the subs -
sequent stages. ' ¢
After the second reading-it is committed, that is, referred to a commit-
tee ; which is either selected by the house in matters of small importancql
or else, upon a bill of consequence, the house resolves itself into & commit- - >
tee of the whole house. A committee of the whole house is composed of
every member ; and, to form it, the speaker quits the chair, (another mem- .
ber being appointed chairman,) and may sit and debate as a private mem-
ber. In these committees the bill is debated elause by clause, amend-
ments made, the blanks filled up, and sometimes the bill entirely
new modelled. After it *has gone through the committee, the [*183]
chairman reports it to the house, with such amendments as the
committee have made ; and then the house reconsiders the whole bill again,
and the question is repeatedly put upon every clause and amendment.
‘When the house hath agreed or disagreed to the amendments of the com-
mittee, and sometimes added new amendments of its own, the bill is then
ordered to be engrossed, or written in a strong gross hand, on one or more
long rolls (or presses) of parchment sewed together. ‘When this is finish-
ed, it is read a third time, and amendments are sometimes then made to it ;
and, if a new clause be added, it is done by tacking a separate piece of
parchment on the Lill, which is called arider (g). The speaker then again
opens the contents ; and, holding it up in his hands, puts the question
whether the bill shall pass. If this is agreed to, the title to it is then settled,
which used to be a general one for all the acts passed in the session, till,
in the first year of Henry VIIL distinct titles were introduced for each
chapter. ARer this, one of the members is directed to carry it to the lords,
and desire their concurrence ; who, attended by several more, cames 1t to
the bar of the house of peers, and there delivers it to their speaker, who
comes down from his woolsack to receive it.

It there passes through the same forms as in the other house, {except
engrossing, which is already done,) and, if rejected, no more notice i3 taken,
but it passes sub silentio, to prevent unbecoming altercations. But, if it is

®) qu: 84,
Vor. L 23
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agreed to, the lords send a message, by two masters in chancery, (r, apa¥
matters of high dignity or importance, by two of the judges,) that they
have agreed to the same; and the bill remains with the lords, if they have
made no amendment to it. But, if any amendments are made, suckr
amendments are sent down with the bill to receive the concurrence of the
commons. If the commess disagree to the amendments, a conference
usually follows between members deputed from each house, who, for the
moet part, settle and adjust the difference : but, if both houses remain in-
" flexible, the bill is dropped. 14 the commons agree to the amend-
[*184] ments, the bill is sent back to-the lords by one of the members, *withy
a message to acquaint them therewith. The same forms are ob-
served, mufalis mutandis, when the bill hegins in the house of lords: But,
when an act of grace or pardon is passed, it is firet signed by his majeaty,
and then read once only in each of the houses, witkout any new engross-
ing or amendment (4). And when both houses bave done with amy bill, it
always i8 deposited in the house of peers, to wait the royal assent ; except
in the case of a bill of supply, which, after receiving the concurrence of the
lords, is sent back to the house of commons (3).

The royal assent may be given two ways: 1. In person; when the
king comes to the house of peers, in his crown and royel robes, and, send-
ing for the commons to the bar, the titles of all the bills that have
both houses are read ; and the king’s answer is declared by the elerk of the
parliament in: Norman-French (75) : a badge, it must be owned, (now the
only one remaining,) of conquest ; andwhich one could wish to-see fall into
total oblivion, unless it be reserved as a solemn memento to remind us that
our liberties are mortal, having once been destroyed by a foreign force. If
the king consents to a publie bill, the elerk usua{ly declares, “ le roy le veus,
the king wills it 80 to be 2 if to'a private bill, “ 80t fait comme il est desiré,
be it as it is desired:” If the king refuses his assent, it is in the gentle lan-
guageof “ le roy s’avieera ('76), the king will advise upon it.” When a bill of
supply is passed, it is carnied up and presented to the king by the speaker of
the house of commons () ; and the royal assent is thus expressed, “ le roy re-
mercie 8es loyal subjects, accepte lour benevolence, et ausi le vewt, the king thanks
his loyal subjects, accepts their benevolence, and wills it 8o te be.” In case
of an act of grace, which originally proceeds from the crown, and has the
royal assent in the fisst stage of it, the clerk of the parliament thus pro-

(A) D'Ewes’ Journ.20,73. Com.Journ. 17June, () Gom. Journ. 24 Jul. 1660,
)
41, (E). Rot. Parl. 9 Hen, IV. in Pryn. 4 Inst. 30, S1..

(75) Until the reign of Richard IH. all the
statutes are either in French or Latin, but ge--
nerally in l;lie?chm 1 hh:; never :ﬁ:n any rea-
son assigned for this ¢ in langua;
of (t;\:) n'trh tes.nh e gusge

. words le roi s'avisera correspend
to the phrase formerly used by cmom;.
tice, when they required time to consider of
their judgment, viz. curia advisare vult. And
thers can be- little doubt but originally these-
words implied a serious intent to take the sub-
ject under oconsideration, and they only be-
came in effect a negative when the bill orpe-
tition was annulled by a dissolution, beforo the
king communicated the result of his delibera-
tion’; for, in the rolls of parliament, the king
sometimes answers, that the petition is unrea-

sonable, and cannot be grauted : sometimes

he answers, that he and his council will consi-
der of it; as in 37 Ed. III. No. 33.. Quant aw
ceste article, il demand. L 4, et par-
tant le roi se ent avisera 20 conseil.

This prerogative of rejecting bills was ex-
ercised to such an extent in ancient times, that
D’Ewes informs us, that queen Elizabeth, at
the close of one session, gave her assent to
twenty-four pulilic, and nineteen private bills ;
and at the same time, rejected forty-eight,
which had passed the two houses o ptsh-
ment. (Journ. 596.) But the last time it was
exerted was in the year 1692, by William III.
who at first ref; his assent to the bill fox
triennial parliaments, but was prevailed upon
to permit it to be enacted tv’voyeml&
wards. De Lolme, 404..




‘OF PERSONS. 13

wounces the gratitude of the sulject : © les prelats, seigneurs, et commons,
‘ce present parliament assemblees, au nom de touts vous autres subjects,
%remercient tres humblement votre majeste, et préent a Dieu vous donner [*185]
€n sante bone vie et lomgue ; the prelates, lerds, and commons, in

this present parliament azsembled, in the name of all your other subjects,
most humbly thank your majesty, and pray to'God to grant you in health
and wealth long to hive” (/). 2. By the statute 33 Hen. VIII. c. 21, the
king may give his assent by letters patent under his great seal, signed with
his hand, and notified in his absence, to both houses assembled together
in the high house. And, when the bill has received the royal assent in
either of these ways, it is then, and not before, a statute or act of parlia-
ment (T7).

This statute or act is placed among the records of the kingdom ; there
needing no formal promulgation to give it the force of a law, as was neces-
sary by the civil law with regard to the emperor's edicts; because every
man in England is, in judgment of law, party to the making of an act of
parliament, being present thereat by his representatives. However, a copy
thereof is usually printed at the king’s press, for the information of the
whole land. And formerly, befere the invention of printing, it was used to
ke published by the sheriff of every coumty ; the king’s writ being sent to
kim at the end of every session, together with a transcript of all the acts
made at that session, commanding lim “ ut statwia illa, et omnes articulos,
eisdem condentes, in singulis locis ubi expedire viderst, publice proclamari, et fir-
miler teneri et observari faciat.” And the usage was to proclaim them at
kis county court, and there to keep them, that whoever would might read
or take copies thereof; which custem continued till the reign of Henry the
Seventh (m), (78).

.’“

XI) P’Ewes’ Journ. 35,

W) 3Tnst. 41, 4Tosl. BB

(77) The 33Geo. IIL c. 13. directs the clerk
of parliament to e on every act the time
it receives the royal assent, from which day it
becomes operative, if no other is specihyed.

And by 48 Geo. III. c. 106. when a bill for burgh

continuing expiring shall not have passed
before such acts expire, the bill, when saased
into a law, shall have effect from the date of
the expiration of the act intended to be conti-

nued.

(78) See Com. Dig. Parliament, G. 22, 23.
On 3d June, 1801, an address was agreed to
by both houses, and presented with a series of
-resolutions to his majesty, respecting the
mulgation of the statutes; and on the of
the same month his majesty’s answer was re-
ported, that he would give directions accord-
mﬁly. The resolutions were in substance as
follows :— . o

1. That it is expedient for the more speedy
and general promulgation of the laws of the
united kingdom, that his majesty’s printer
should be authorized and directed to print not
less than 5500 copies of every f::blic general
statute, and 300 of every public, local, and
personal statute.

2. That he be authorized to deliver or trans-
mit, bg‘ﬁost or otherwise, immediately after

ach has received the royal assent, the
aforeeaid number of 5500 copies of each ge-
aeral public statute. .

3. like with respect to the 300 copies

of each public, local, and personal statute.

4. That every chief i and head
officer of any city, borough, or town corporate
in England and Ireland, and of every royal
in and every clerk of the
peace and town-clerk receiving the same, shal
preserve them for the public use, and transmit
them to his successor in office. i

5. That for the purpose of effectuating the
promulgation of private statutes (if the par-
tics interested therein shall think proper), and
alse for making compensation to the clerk of
the iaments and officers of the house of
lords (in lieu of their annual averige emolu-
ments arising from the offize copies of such
statutes), without bringing any new charge
upon the public, the parties interested in eve-
ry such statute shall make good such expense
and compensation ; and that thereupon such
printed copies of every such statute shall be

judicially admissible in evid , by
adding thereto a clause declaring the same te

be a public act.

6. %"lhat his majesty’s printer shall also be
-authorized and directed to class the general
statutes and the public, local, and personal
statutes of each session in separate volumes,
and to number the chapters of cach class se-
parately, and also to print one general title to
each volume, together with a general table of
all the acts passed in that session.

.
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144 OF THE RIGHTS

An act of parliament, thus made, is the exercise of the highest authority
that this kingdom acknowledges upon earth. It hath power to bind every
subjectin the land, and the dominions thereunto belonging ; nay, even the

king himself, if particularly named therein. And it cannot be
[*186] altered, ¥amended, dispensed with, suspended, or repealed, but in
the same forms, and by the same authority of parliament: for it
is & maximin law, that it requires the same strength to dissolve, as to create,

‘obligation. It is true it was formerly held, that the king might, in many
eases, dispense with penal statutes (n) : but now, by statute { W. and M.
at. 2, c. 2, it is declared that the suspending or dispensing with laws by
regal authority, without consent of parliament, is illegal.

VII. There remains only, in the seventh and last place, to add a word
or two concerning the manner in which parliaments may be adjourned,
prorogued, or dissolved.

An adjournment is no more than a continuance of the session from one
day to another, as the word itself signifies : and this is done by the autho-
rity of each house separately every dag ; and sometimes for a fortnight or
a month together; as at Christmas or Easter, or upen other particular oc-
easions. But the adjournment of one house is no adjournment of the
other (o). It hath also been usual, when his majesty hath signified his
pleasure that both or either of the houses should.adjourn themselves to a
certain day, to obey the king’s pleasure so signified, and to adjourn accord-
ingly (p). Otherwisge, besides the indecorum of a refusal, a prorogation
would assuredly follow ; which would often be very inconvenient to both
public and private business : for prorogation puts an end to the session ;
and then such bills as are only begun and not perfected, must be resumed
de novo (if at all) in a subsequent sesgion : whereas, after an adjournment,
all things continue in the same state as at the time of the adjournment
made, and may be proceeded on without any fresh commencement (79).

A prorogation is the continuance of the parliament from one

[*187] session to another, as an adjournment is a *continuation of Th&ses-
8i0 y. This is done by the royal authority, express-

ed either by the lord chancellor in his majesty’s preserce, or by commission
from the crown, or frequently by proclamation (80). .Both houses are ne-
cessarily prorogued at the same time ; it not being a prorogation of the

%) Finch. L. 81,234, Bacon. Elem, c. 19. 1625; 13 SBept. 1660; 25 Jul. 1667; 4 Aug. 1685 ; 2¢
“(o) 4 Irst. 26. Feb. 1691; 21 June, 1712; 16 Apr. 1717; 3 Feb.
) Com, Journ. ;e g 11 June, 1572; 5 1741; 10 . 1745; 21 May, 1763.

Apr. 16045 4 June, 14 Nev. 18 Dec. 1621 5 11 Jul.

(79) Orders of parliament also determine
by prorogation, consequently all persons taken
into custody under such orders may, after pro-
rogation of parliament as well as after dissc-
lution, be discharged on a habeas corpus ; ge-
nerally, however, that form is not observed, as
the power of either house to hold in imprison-
ment expires, and the party may at once walk
forth on the Erorognon or dissolution of the
parliament. Col
state of an impeachment is not affected by the
session terminating either one way or the other
(Raym. 120. 1 Lev. 384.), and appeals and
writs of error remain, and are to be proceeded
in, as they stood at the last session. 2 Lev.
93. Com. Dig. Parliament, 